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Introduction

The Information and Consultation of Employees (I&egulations 2004 heralded a new era
in regulating employee voice in the UK by providiegiployees with novel rights to be

informed and consulted over a range of key busiaessemployment issues. However, the
preservation of flexibility, and arguably managkpaerogative in determinations of how

rights to information and consultation are impleteenand operated at the individual

workplace level, has led some scholars to quegtienextent to which employee rights to
information and consultation will be legitimizednferced and democratic in the UK;

particularly when compared with more strongly reged European counterparts (Hall 2005).

Despite the potential ‘reach’ of the regulationghiwi SMEs, and, the significance and
contribution of SMEs to the UK economy, much of théant research has concentrated on
larger firms. This paper makes theoretical and epgi contributions by exploring the
impact and significance of the Information and Gdtadion Regulations in SMEs in the
South-East of the UK. It does so by utilising a taolethod approach of a survey, expert
interviews and four detailed case studies. Giverldhge nature of the study (Bull 2010), this
paper only focuses on three interrelated themesyvénied experiences and perceptions of
employers and employees of the Regulations, trenexb which employees want and expect
to be involved in higher level decision making witlorganisations; and the significance of
issues to employers and employees when exercisoige vthrough information and

consultation arrangements.

Our survey highlighted that the nature of EIP/infation and consultation was
predominantly direct and top-down within both smafid medium sized organisations.
Structures of employee representation were absemt tivo-thirds of sampled organisations.
Concomitant with the lack of upward problem-solvialdP mechanisms, the lack of two-way
communication may be a missed opportunity for nasthese organisations, in terms of



exploiting the knowledge and capabilities of theirkforce to improve performance and

the quality of their product or service.

The survey findings also showed that the effectthefICER do not seem to have filtered
down to the SME sector. The vast majority of ofgations had not made any changes to
current information and consultation arrangememthé previous twelve months. Less than
half of the sample was aware of the ICER; and argynall handful of firms claimed to have
implemented/be implementing an agreement in thet meelve months (2007-2008).
Nonetheless, most managers were, at the very ledsfding to review their current
information and consultation arrangements. Whetmeployee influence will improve as a
result of the ICER is however difficult to determjnsince a unitarist management style
seems omnipresent. Management respondents firatigvied that organisational decisions

are best determined at senior management level.

In our four case study organisations, the scoperaae had improved, yet voice was
management-driven in all circumstances. The infteeof voice upon management decision
making and the efficacy of voice channels variedhiwi and across the cases, and was
dependent on the nature of the issues and theiparits’ level(s) of involvement within the
voice channels. Indeed, both management and engleysesentatives directly involved in
the operation of voice channels were enthusiasticcammitted to their purpose, identifying
tangible influences upon managerial decision makingerviewees’ who had less direct

involvement in voice channels within the case oiggtions held less uniform perceptions.

This paper discusses three interrelated issueaipiag to the regulation of employee voice
in the voluntarist setting of the UK. First, howncihe varied experiences and perceptions of
employers and employees regarding the impact aguifiseance of the Regulations be
explained? Second, to what extent do employees armhtexpect to be involved in higher-
level decision making within an organisation? Thilbw do employees and employers
determine the significance of issues when exemgigoice within an organisation? The paper
concludes by identifying the theoretical and piadtimplications of our findings for the

statutory regulation of employee voice within awrghrist framework.



Methodology

The research adopted a mixed-methods approach risimgpthree stages:
1. A survey of 250 medium sized organisations in teatkand Medway regions of the
UK
2. Three expert interviews — with a Senior Acas Adwviaond two union officials in the
Kent and Medway area
3. Four in-depth case studies with two medium and kavge organisations, from the
private and voluntary sectors.
This paper utilises, in particular, the data oladirirom the four in-depth case studies, to
address the issues of the impact and significaricéhe Information and Consultation

Regulations.

Case Studies

Charity Org is one of five voluntary sector orgatisns that provide accommodation and
support services to asylum seekers and refugeesrenand living in the UK. Founded over
20 years ago, operations are spread over sevesldos across the Southeast, with its core
functions (e.g. human resources, IT, communicatangfinance) located at ‘head office’ in
Dover. Interviews were undertaken with seven gemanagers, one line manager and all
employee representatives on the ICER body. Imdaryviwere conducted during March-
October 2008. Access was also given to the retedacumentation. Unfortunately,
employee focus groups were not conducted at ttée study. Focus groups were due to
commence at the start of 2009 but were postponelddsabsequently abandoned due to
redundancies that transpired in March 2009. Oweenty employees and managers,
including the Head of Resources (and gatekeeptreofesearch) and two of three employee
representatives, were made redundant. At the ¢imeriting, the entire HR function had

been outsourced. The future of their ICER body stdssequently uncertain.

Accounts Co is a medium sized chartered accountdratyprovides audit, accounts, tax and
business development advice to a wide and divensger of clients within the South East.
Established in 1969, the company is a Limited UigbPartnership (LLP), having recently
converted from a traditional partnership in Septem®007. Twenty-four Senior Partners
own Accounts Co. With their exclusion, Accounts &oploys 194 employees spread across

five offices around Kent (Canterbury, Chatham, RDe&atwick and London. Data



collection for this case study commenced in May&860d was completed in October 2008.
As a condition of access, the data collection psagas modified to take into consideration
the chargeable nature of employees’ time and woBmployee focus groups were not
conducted but in their place a short, open-endedtpnnaire was used to capture the views
of Staff Forum representatives. Eight out of efegeiestionnaires were returned (response
rate of 72.7%). Additionally, six respondents ¢@aremployee representatives, one line

manager and two Senior Partners) agreed to beviemexd out of office hours.

Paper Co is a large, multi-site manufacturing oiggion that is a joint venture between two
blue-chip multinational companies (Swedish and Anginerican). Paper Co supplies
recycled newsprint paper to regional and nationdliphers and printers in Western Europe
and the USA and is the only unionised organisatiathin the case study sample. The
company employs a total of 370 staff; two-thirdswdfich are manual shift workers. Data
collection at Paper Co was spread over 16 montBteven interviews were conducted
between May-August 2008. Participants included K& personnel (HR Manager, Senior
HR Advisor and HR Advisor), senior management (Ra®a Director and Operations
Director), the Father of the Chapel and union amalumnion employee representatives on the
dual channel, ICER arrangement. Three focus grawgye conducted in June 2009, with a

total of eighteen participants.

Cake Co is the largest organisation within the damemploying 484 workers at their
purpose-built factory in West Sussex. The compangplies premium cakes, muffins,
cookies and desserts to a range of large high-esmatdb within the coffee and retail sectors
(e.g. Starbucks, Marks & Spencers). The followamglysis is based on interview=12)
and focus groupnE2) data collected between April-July 2009. Theangj of interviews
were carried out with employee representativessactwo of their four shift patterns. At the
time of the research, the company’s ICER body, &lyrknown as ‘Our Voice’, had been
operating for less than one year, alongside thoemd of direct communication: notice
boards, daily shift handover briefings for factdrgsed workers, and email for office-based
staff.



Theme 1: How can the varied experiences and percephas of employers
and employees regarding the impact and significancef the regulations be
explained?

A clear finding of the research is that it has beemagement, as opposed to employees and
unions, who have been the initiators of compliaf@eaumont & Hunter, 2005; Koukiadaki,
2006; Hallet al, 2008: 17). The survey data revealed that very brganisations were
expecting their employees to endorse a requedCIeR negotiations with their employer, in
the near future. Likewise, there was only one gamwithin the Acas Advisor’s caseload of

23 companies where employees had successfullyetegghe ICER.

The lack of employee pressure for information andstltation arrangements was also a
noted aspect within the case studies. At PapeiGake Co and Accounts Co, management
perceived that it was highly unlikely that employeeere aware of the ICER, or would have
attempted to endorse a request for negotiation®rutite new statutory framework, had
management not voluntarily enhanced employees’ ippities for EIP. Representatives’
awareness and knowledge of the ICER was limitedpifnon-existent in most cases, with
the exception of representatives whose normal wgrkole was related to HR. At Charity
Org, as management had instigated the establishmhanPEA, it was not possible to discern

whether an ICER request would have materialised.

In regard to union reactions to the ICER, the figgi of this research have revealed that
unions’ stance towards the new regulations havedorentally been one of indifference
despite arguments that such channels may offernduibbto expand the realm of union
involvement. None of the union participants imvamvin this research had actively used the
ICER. Union organisers preferred to pursue rigbtsiegotiate, rather than consultation
through the ICER. Pressures to sustain aggregatebership levels led the organisers to
dedicate the majority of their resources to extegdheir presence within workplaces where
they were already recognised. At Paper Co, whies ¥he only unionised organisation
within the case study sample, UNITE was providethwho seats upon the company’s ICER
body for non-manual workers. However, it was galhgibelieved that the scope, credibility
and influence of Paper Co’s union arrangementsesaxk that of the company’s non-union
arrangements. Union indifference or ambivaleneeatds the ICER has also been noted in

other studies in larger organisations (e.g. idadl, 2007, 2008a).



Knowledge of the ICER’s requirements had led mamegg to extend or revamp their
information and consultation arrangements withine¢hof the four case organisations.
Charity Org, Cake Co and Paper Co for example, eatdblished what in their minds or by
their standards, were voluntary agreements/PEAsthilVitwo organisations, the
establishment of a PEA entailed a complete overbatheir existing forums. Charity Org
for example, introduced an ‘Information and Coretitin Group’, to replace an arrangement
of ‘stand alone’ staff representatives that hadobex ineffective, due to workforce
expansion. Cake Co introduced a more complex geraent, which comprised one site-
level consultation forum and five ‘local’ meetingsvering different shifts and functional
areas. ‘Our Voice’ replaced a previous staff fortlvat was deemed to bawful and totally
useless’ At Paper Co, the coverage of information and attason was made universal, in
that employees’ rights to representation were @ddrto non-manual workers. A separate
consultation body was set-up for office-based wigrkeho were not covered by Paper Co’s
union agreement, to operate in parallel with theng-standing, union-based consultation

and negotiation committees.

The effects of the ICER in regard to the uptake degielopment of information and
consultation were minor at Accounts Co, since tasion to establish a staff forum was not
linked to the ICER. The staff forum was establasie 2004, before the ICER came into
effect. Information and consultation arrangemeattsAccounts Co were not based on a
written agreement with employees, nor had the staftim been extended to cover
employees of new offices that had merged or beeguiged since the forum’s inception.
Despite the fact that management at Accounts Canbadmended the status of information
and consultation in line with the ICER, the staffum itself marked a significant departure
from previous managerial practice. Having essbytiatarted from scratch{Beaumont &
Hunter, 2005) with regard to information and cotetion, nearly 200 employees, including
middle management, were given access to employwesentation for the first time in the
company’s history. Steps towards enhancing empkiyepportunities to be informed and
consulted through direct EIP mechanisms were alsdem For example, strategy and
performance reports are now disseminated to emetoga an annual and bi-annual basis,
respectively. A ‘People Managers’ initiative wdsoaestablished at line management level

inter alia, to allow employees to voice their individual corer



Similar to existing studies (e.g. Beaumont & Hun@p05; Hallet al, 2008), management
were the dominant actors that shaped the developamehcharacteristics of information and
consultation. In two cases (Charity Org and Acdsuo), the objectives and parameters of
information and consultation were solely managendet¢rmined, which sits in marked
contrast with best practice guidance (e.g. Coup@®l; Dix & Oxenbridge, 2003). 1t is
advocated that EIP be jointly agreed, in ordemigemder a sense of autonomy and employee
ownership over the mechanisms that are establiashddhence ensure success (e.g. Dix &
Oxenbridge, 2003; Gennard & Judge, 2005). Theafisglections and secret ballots as a
means to select employee representatives is alsocaid, for similar reasons. If
management impose EIP arrangements upon emplotfe®ms, is also the possibility that
parties’ expectations of what consultation is me@anembody may not align, which can
generate mistrust (Beaumont & Hunter, 2005). Borame Gollan (2005: 253) concluded

from their research at South West Water that:

“Representative structures within firms need to énawe full support of the
majority of employees and be seen as organic tombekplace rather then an
imposed arrangement between management, staff amchafwhere present]
Without such a bottom-up approach, the legitimagyd aespect for such
arrangements will diminish, creating obstacles fdeveloping meaningful

dialogue and trust between management, staff arahsh

A joint-approach to implementation was pursued @ké& Co and Paper Co, in that the
establishment and subsequent parameters of infammaand consultation, involved
discussions with managers and employee represergati However, within these two
organisations, it could be argued that information consultation was still management-
imposed or ‘controlled’, as the working parties ttlestablished their forums were not
democratic. Management handpicked the partiessafetted those whthey felt could
make a ‘meaningful contribution’. At Paper Co iarficular, management remained the
‘architects’ of information and consultation, ddspihe fact that the JCF constitution was
‘mutually agreed’. At the time of the negotiatipmsnployee representatives had no prior
experience of representation, nor had they receawsdtraining in such matters. Employee
input into the drafting of the forum’s constitutiovas effectively limited to agreements on

‘wording’.



Elections and secret ballots for forum represereatiwere conducted within three

organisations (Cake Co, Paper Co and Charity O). Cake Co however, a common

perception amongst employees was that the eleptimress was undermined by the fact that
employees were given no information about the ssr&tives’ skills or intentions to base

their decision on. Potential candidates for examwkre not required to submit ‘expressions
of interest’. Employees were merely provided watHist of representatives that had put
themselves forward, and asked to vote accordiniglfhilst the selection of representatives
was democratic in the sense that employees cowdsehwho represented them, voting was
based on their popularity, rather than their abgitto ‘act as custodians of employees
interests’ (Gennard & Judge, 2005: 203).

Accounts Co was the only organisation that did us# elections to select representatives.
Employee representatives volunteered or were mamagieappointed. In effect, the absence
of an election process constrained the effectiveéshe forum in practice. In the eyes of
management, the intentions of volunteers were ouedile, in that the majority of

representatives used the forum as a conduit thradngth to ‘catch up on the latest gossip’.

Across the four cases therefore, the lack of genemployee involvement in the design of
information and consultation could partly explainywEIP failed to engage the ‘hearts and

minds’ of rank and file employees as will be disagbelow.



Table 1: Key influences on management strategieswards the introduction/revamp of information and mnsultation arrangements

Organisation

Internal Factors

Macro/environmental Factors

Influence of the ICER

Charity Org

Appointment of new Head q
Resources Manager

Voice is an employee’
democratic right

Best practice

Union avoidance

U7

- Company growth
- ICER

Catalyst to the reform of defun
arrangements

Accounts Co

Results of an employee survey
Desire to be an employer
choice

- Company growth
- Change of ownership/moy
to LLP status

Minor, as the staff forum pre-date
ethe Regulations

Df

Director createq
position)

Union avoidance

(newly

i

Cultural change programme - Tight labour market
conditions
Paper Co Best practice - ICER Catalyst to the extension
Equal treatment of employees existing arrangements
(previous arrangements covergd
manual workers only)
Cake Co HR Manager elevated to HR - ICER Catalyst to the reform of defun

arrangements

L7
~+




Table 1 highlights that the new legislative contexds but one of a number of factors that
shaped management thinking and action regardirgyn&tion and consultation. In fact, in
most cases, the ICER acted as a ‘catalyst for @éidhrfgll et al, 2007) or stimulant for the
development of EIP. Internal and external influenagpon, or motivations for the
development of information and consultation incldideorporate values and ownership, the
appointment and values of new senior HR persommahagement attitudes to trade unions;
labour market pressures, and, workforce expansiot the subsequent need to formalise the
management of employee relations. As is evidefitable 1, the presence and significance

of these factors or ‘drivers’ was organisation-sfiec

At Accounts Co, the impetus behind the developn®nEIP, in part, stemmed from the
results of a staff survey, and reflected a managérdeve to improve communication,
employee engagement and the culture of the orgamsalLabour market pressures were a
further driver of EIP (Marchington, 2007). Theftfarum for example, was introduced to
help fulfil managements’ aspirations of becominmadel employer, which coincided with a
tight labour market and growing competition forliski Extending employees’ rights to
participation and industrial democracy was not nganaents’ objective for the forum,
despite management’s claim that the forum adherédet spirit of the Regulations. Contrary
to management opinion, the forum lacked two-wayodiae and was scarcely used for
consultation purposes. In fact, the staff forunsveg-passed in a number of management

decisions.

The drivers of information and consultation at Giya©Org and Cake Co were remarkably,
although not entirely similar, despite being fun@aally different organisations (see Table
1). A notable similarity was that the developmehinformation and consultation coincided
with the appointment of a senior HR position on 8MT or company board. The managers’
new to these positions were keen to make EIP meanmgful for the benefit of employees,
customers and the wider organisation (e.g. to imgrquality of services/products, job

security, employee development, inform employeeganious projects). Having previously
been employed as the companies’ HR managers, dmeopion meant that they were now in
a position of authority to push through the issdeindormation and consultation and

employee representation. The importance of thegmee and impact of a senior level

manager on the introduction of new EIP mechanismd,HR practices in general, has been
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highlighted in other studies (e.g. Ahlstrand, 199@yrchingtonet al, 1992, 1993, 2001; Hall
et al., 2007, 2008). Halkt al (2007, 2008) for example, found that the adoptdémew
information and consultation bodies was led by alpeappointed manager (normally from
HR), within fourteen of their 21 case studies. &y, Marchingtonet al’'s (1993) study of
employee involvement in 25 companies found that ithelementation of various EI
practices was often connected to the arrival anceetaaspirations of ‘champions’.
Champions used the implementation of new EIP meshenas a form of ‘impression
management,’ to increase their own visibility amstngenior management, with the broader
aim of climbing the company ladder. Career progjoes was the primary motive of new

managers, not improving organisation effectivernessse(see also Ahlstrand, 1990).

At Cake Co and Charity Org, there was evidenceaiggsst that management may have used
the ICER and the establishment of employee forumgromote a strategy of union
avoidance. Ascertaining the ‘union effect’ on mgeraent decision-making can be difficult
to ‘tease out’, since this is an area of sensythand few managers outside the USA wish to
be labelled as ‘anti union’ (Hadlt al, 2008: 23). However, it was apparent within Qgar
Org and Cake Co that management established nomuepresentation, in part, to reduce
pressures for unionisation, and enable the comgdaienaintain their non-union status. For
example, Cake Co had no union members but BAFW& vedrthe gates’ as it were (Hail

al., 2008: 23), and had continually tried to recpnbduction workers outside the premises.
A common view amongst employees was that reluctem@@n the union was influenced by
managers being unsympathetic towards unions. fpédations of not providing workers a
voice at work, in the face of BAFWU's recruitingt&@y, was an important selling point for
the HR Director, when recommending the forum’s lds&ghment to the board.

At Charity Org, the influence of trade unions orithdecision to implement the ICG was
also noticeable. Here, UNITE’s claim for recogmitiwas unsuccessful, but the level of
membership and employee support for unionisatioy Inaae been an incentive for UNITE —
who have negotiated several ICER agreements atltessountry — to try and kick-start the
ICER as a means to enter the organisation. Tomgenent were amenable to unionisation
if this was the desire of ‘the masses’, but th&adtor of EIP (who sat on the SMT) was less
enthusiastic towards union involvement. The HoR®ntions for the forum to offer a
suitable alternative to unions was clear, given tbpresentatives had a role in handling both

collective and individual issues or grievancesutitonot formally expressed.
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The establishment of non-union employee representatith the objective ofinter alia,
remaining non-unionised, demonstrates how and wiyns have some cause for concern in
terms of the ICER. For example, the majority ofpéogee representatives within Cake Co,
and to a lesser extent Charity Org, remained iadbfit towards union membership and
unionisation. It was their view that employees rnead a conduit through which to have ‘a
say’, as a result of forums’ establishment. Asesault, employees perceived union
membership as unnecessary. In addition, a tendehcgpresentatives was to couch the
benefits of union representation in terms of tlediectiveness during major crises, and more
specifically, redundancies, rather than in a broadgare holistic sense. A small minority of
representatives also believed that internal reptaen was more personable than union
voice, in the sense that internal representativesewmore likely to have a better
understanding of the organisation and employeesds@nd interests, rather than a ‘union

outsider’.

Nonetheless, it was also evident within the caseliss that the provision of non-union
representation had not eradicated employee suppominions overall, or that non-union
employee representation was not without limitatiodg Charity Org, perceived feelings of
injustice concerning managements’ handling of redmcies spurred employees at one
office to enquire about union recognition, evereatheir information and consultation body
was established. In addition, employee represeatastill saw a role for unions despite the
ICG’s presence, in terms of protecting employeeradts during organisational restructuring
and redundancies. Employee representatives cothd¢bdeunions are more knowledgeable
of employment legislation than they are, and uniamsthus better positioned to ensure that
management act within the confinements of the laWw.was also apparent that union
members were still present at the organisation. erdfore, union members had not
relinquished their membership, on the basis thatrmal representation in both an individual

and collective capacity was freely available.

At Paper Co, limitations to non-union arrangemeartsipared with union voice, were also
apparent. Within this case study, union voice hiagther kudos in the eyes of management
and employees, given the types of issues that umipresentatives dealt with, and the fact
that union representatives had rights to negotiateertain areas. Union bodies were
habitually involved in operational and tactical demns (e.g. pay systems, new technology,

work organisations, working hours). Managemenb alewed that union representatives

12



acted ‘more collectively’.  Non-union representai by comparison, were individual in
mindset. The scope of issues discussed by nomueijpresentatives was also limited to

welfare and more trivial issues.

In addition to the internal factors discussed abdkie influence of macro environmental
factors on the development of EIP was also distdenaAt Charity Org and Accounts Co,
workforce and geographical expansion prompted thednfor better communication and
formalisation within the organisation. In thetémtorganisation also, a change in ownership
status prompted management to broaden the scdp®n€ial information that was given to
employees. As a LLP, Accounts Co was now requioepublish more business information
than before, and made some of this informationlabk® to employees through the staff

forum and company reports.

Theme 2: To what extent do employees want and expeo be involved in
higher level decision making within organisations?

On the whole, managers and employee representgteresived the operation of employee
representation mechanisms as a ‘good thing’ inrthdmut in practice, employee voice did
not always meet managements or employees expedaioom a management perspective,
employee apathy towards EIP was seen to be a kestramt to the sustainability of their
arrangements, which raises one key question: ddogregs want a voice at work? Common
assumptions within the EIP literature are that eygés will want to have a say in all matters
that affect their working lives; and, that employedll engage in processes/mechanisms that
allow them to do so, if management give them theodpinity (Purcellet al, 2003). The
findings from this research however showed a latlemployee interest or ownership
towards the operation of information and consuwtatarrangements within all four case

studies, albeit to varying degrees.

Employee apathy towards EIP was demonstrated byrtesp difficulties in finding
representatives in certain departments of the agton (e.g. Charity Co, Accounts Co;
Cake Co), and a lack of agenda items put forward@roployees to their representatives, for
discussion at forum meetings (Accounts Co, Paper Carity Org). Also, with the
exception of Charity Org who was going through reghncies at the time of the research,

the majority of representatives told of how theonstituents rarely asked about what
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happened at forum meetings. Explanations fordbk bf employee interest and motivation
to participate in information and consultation agaments were various across the case
organisations. At Paper Co, a common interpretadibmanagement and HR was that the
lack of employee suggestions or collective grieesncaised through the forum indicated
employees’ contentment with their work and theirpéogyer. Employees generally agreed
that Paper Co was a good employer, yet it was apgmarent that their information and
consultation body (for non-manual workers) lackeediility amongst its constituents, due
to their inability or power to shape the strategictactical decisions of the organisation.
Management’'s unwillingness to consider implementmeguests for flexible working
practices and performance-related pay for examgieigted a degree of cynicism amongst

employees, which in turn, discouraged some empofreen raising any further issues.

Another plausible explanation for employees’ ingliéince towards information and
consultation is the characteristics of the workéoin each case organisation, which can
affect employees’ expectations or desires for nmrdess involvement in organisational
matters. At Accounts Co for example, the workformmprised a high proportion of
professional workers. In professional work envinemts, employee autonomy in the
organisation and in the performance of their taskeelatively high. Additionally, and as
suggested by Purcedtt al (2009: 132), managers of professional, high-skilkatkers can
often find it difficult to develop HR practices thaanufacture’ a sense of belonging to the
organisation, due to a tendency for employee itdeatand commitment to be shaped more
by an attachment to a profession or disciplindyeiathan an attachment to the organisation
itself. However, the lack of employee participatimay be due to the lack of employee
awareness of the company’s staff forum. The HRnRarfor instance, questioned whether
employees knew that the forum existed, unsure fleyees were educated as to the purpose

(or even existence) of the forum in the staff hayaky or during inductions for new starters.

At Cake Co, the effectiveness of EIP seemed canstiteby a multi-cultural workforce. The
potential advantages of using EIP mechanisms impgcor organisations that comprise
members from different cultures, backgrounds angeggnces is that different cultural
perspectives can foster innovation and creativityough ‘constructive conflicts of
perspectives and knowledge synergy’ (Lauring, 2B3®&). This can lead to a wide variety
of ideas being produced (McLeod & Lobel, 1992), andturn, result in better quality

solutions or decisions. However, employee reptasers (and employees more generally)
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were often timid in their encounters with managetnafraid to speak out, or to challenge
managerial authority. Employees’ reluctance toreg their opinions was attributed to the
different nationalities and expectations that exdsbn the shop floor. EIP was believed to be
out of the ‘comfort zoneof most employees. Equally, management had noedabhy

problems or projects for employees and their repregives to ‘get their teeth into’.

In addition to employee apathy, a further criticismconstraint reported by management
(and employee representatives) was that where gegdodid suggest items for the agenda,
these were generally operational/task-orientedear and toilet’” matters, which were not the
intended purpose of the information and consultabodies. At Cake Co, the expectations
of HR and other forum members were that Our Voidsted, in part, to address matters of a
wider scope that could for example, help improve #fficiency or effectiveness of the

organisation. A similar outcome was reported atdAmts Co, to the extent that management

on the forum felt that the agenda was primarilisadf employee ‘demands’ or ‘wishes’.

Discrepancies’ in the intended and actual scopenfafrmation and consultation raises
questions regarding employees’ expectations arwdfpabilities to contribute to the broader,
more strategic issues of the organisation, sincel®mes appeared to attach more
Importance to issues surrounding their immediateking environment. If so, is it a mistake
of management (and the EIP literature) to brandhaw@isms that contend with welfare and
‘tea and toilet’ issues as trivial, when in fad¢tcould be the resolution of these issues that
lead to improved employee outcomes and in turnarusgtional performance. Previous
studies that have focused on the ‘influence gaphiwiUK workplaces (e.g. Marchington,
1980; Diamond & Freeman, 2001) have often repottedl whilst the level of employees’
actual involvement in the UK is low, the degreepafticipation that employees’ desired is
often dependent on the nature of the decision. eMpecifically, employees have generally
wanted more say over matters closer to job-levelntinfluence over higher-level issues.
Marchington (1980) found that employee interegpanticipation tends to reduce as the topic
becomes more abstract from employees. Focus groopducted at Cake Co seemed to
support the findings of these studies in the sé¢hatemployees’ perceptions towards the
efficacy of their voice arrangements were shapedheyr capacity to influence matters
pertaining to the shop floor (e.g. canteen, brealdanagement failure to address some of

their concerns led them to feel under-valued amatl émployees views were not listened to;
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feelings which were compounded by the fact thaiosemanagement were rarely seen by

manual workers on the shop floor.

On the other hand, are the discrepancies descabede due to managements’ unrealistic
expectations of employees’ skills and experienckl8f, particularly where information and
consultation arrangements are being imposed oncgegs for the first time? For example,
Accounts Co introduced the Staff Forum in partnoairage employees to suggest avenues
to enhance organisational effectiveness, yet egdeetmployees to bring these issues to the
table of their own accord, given that the balantaativity upon the forum was bottom-
up/employee-driven. Management were also keenrfpl@yees to take greater ownership
over the information and consultation process imheoito ensure the forums’ sustainability.
However, employees had no prior experience of médiron and consultation/EIP at the
strategic level; employees had no involvement endktablishment process of the forum, nor
did employees have a say over the selection oéseptatives. Most importantly, employee
representatives did not receive training (in-hooseexternally) regarding the purpose or

function of the staff forum.

Employees’ experience of participation, or lackréwd, was pertinent across all four cases.
The information and consultation forums were pistal in terms of their objectives and
structures.  Fundamentally however, employees’ é&wanof reference were largely
individualistic, illustrated by the nature of issysut forward by employees, in addition to the
lack of cohesion or collective solidarity that @& between employee representatives. In
only one case study (Paper Co) were attempts madéhd representatives to meet
collectively beforehand. That being said, thet fdxat the ICER arrangements in place
across the case study companies were ‘more infamttan consultation’ (Wilkinsoat al.,
2007; Hallet al, 2008, 2009) was due to the predominant styleopfmanagement, and
reinforces the reality that consultation only g@essfar as senior management allow it to.
Top management commitment to workplace democracyusial but not evident within all
four case studies. For example at Paper Co the @E® had restricted information; at
Accounts Co only 2 Senior Partners out of 24 wewelved; and at Charity Co the CEO the

owner/manager wanted to make final decision.
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Theme 3: How do employers and employees determinbet significance of
iIssues when exercising voice?
It is argued within the literature that a combioati of complementary direct and

representative practices that are embedded, il likehave a greater impact on employee
outcomes, through the positive synergies that congpltary mechanisms can generate (Cox
et al, 2006). Therefore, the concept of ‘embeddedniesah indication of the centrality of
EIP to the organisation (Caet al, 2006: 252) and managements’ commitment to theejat.
The extent to which EIP is embedded can be infein@d its ‘breadth’ and ‘depth’ (Cogt
al., 2006). ‘Breadth’ refers to, and is measuredtbg, number of formal EIP mechanisms
that an organisation uses at a given time. ‘Defbks at how embedded a single EIP
mechanism is within a workplace or organisationq€bal, 2006). Proxies of depth include
the frequency with which meetings take place; thgpootunity for employees or
representatives to raise issues with managementaakdquestions; the relevance and
importance of issues considered at meetings; &edlevel of influence that is accorded to
employees (Marchingtoet al, 1992; Coxet al, 2006, 2009).

By using indicators similar to those identified Gpx et al (2006, 2009), Table 2 highlights
the breadth and depth of information and consoltéEIP arrangements that operated across
the four case studies. Given that it was the &stabent and operation of indirect EIP that
formed a key focal point of the case studies, ithesdepth of these arrangements that are the
primary focus of this section, as opposed to thghdef other EIP mechanisms that were in
place. The number of formal EIP mechanisms in tgkeatime of the research ranged from
four to six (see Table 2). In the main, directrigrof EIP/information and consultation acted
in complement to the employee forums that orgaiosathad put in place, and were used by
management and employee representatives to saderida suggestions and ideas, and report
back to constituents.
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Table 2: The embeddedness of information and congation

Depth
Case Study
Breadth Provision | Senior
of training | Management Frequency | Scope of issues covered within the constitutions
participants of meetings
4 v CEO, Head off Every two| Employment legislation, policies and procedures;tufau plans of the
Charity mechanismg (Acas) Resources months organisation; Organisational restructuring; Proposghanges to terms ar
conditions of employment; Organisational and finahperformance; Working
environment and employee facilities; Training anevelopment; Clien
satisfaction and complaints; Health and safety.
State how consultation defined
5 X HR Partner, IT &| Bi-annual No constitution exists.
Accounts Co mechanismg Operations
Partner, HR
Manager
7 v Finance Director| Quarterly The workplace, economic situation of the businEssployment prospects withi
Paper Co mechanismg (IPA) Operations the business, Training and development; decisiteedylto lead to substantia
Director changes in work organisation or contractual refetjGocial and welfare facilitie
Consultation not defined
5 v HR Director, | Monthly Business developments, Current and future staféagls, Customer and qualit
Cake Co mechanismg (Acas) Finance Director issues, Company policies and procedures relatingertployment matters
Managing Training and development, Health and safety, impnoent initiatives,
Director, Project Employment legislation.
Manager
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With reference to the depth of information and cdtagion forums, there were many indications
across the four case study companies to suggdsimtm@agement, and HR in particular, were
genuine in their efforts to make these structureamngful (see Table 2). With the exception of
Accounts Co, management commitment to informatio a@onsultation was demonstrated
during the start-up stages by their willingnessaltow employees to choose their representatives
via elections and secret ballots, which to someg. (€ox et al, 2007) is symptomatic of
managements’ commitment to fairness, and an attémiuild trust within the EIP process
(Beaumont & Hunter, 2005). Joint training was pded to management and employee
representatives, in order to ensure parties’ umnaedsng of consultation, and of their role and
contribution to the process. Moreover, in all faases, HR ensured that members of senior
management either chaired or regularly attendeahiomeetings to demonstrate a ‘commitment

from the top’, although in practice, the degre¢opf management commitment was contestable.

In terms of the formal scope of information and sdtation, the list of issues subject to
discussion was extensive, particularly at Charityy @see Table 2). For the most part, the
constitutions encompassed areas such as organadiimancial performance, staffing
levels/employment prospects, proposed changes totraotual relations, training and
development, health and safety and employmentlémgis. Issues excluded from the ambit of
the forums typically concerned pay and individualegances, which is nothing out of the
ordinary. The meaning of consultation was onlyltspat in two of the three cases that had
formalised procedures for information and considta{Charity Org and Cake Co). Within both
companies, consultation was to transpgefore [emphasis added] final decisions were taken,
which exceeds that stipulated by the ICD and stahpieovisions of the ICER. Accounts Co was
the only company that had not developed a constitpbr delineated the formal objectives of the

forum.

In regard to operation, the actual scope of forustubsions varied significantly across the
companies. At Charity Org, the ICG was largelyaui for discussing items put forward by the
HoR. In contrast, at Accounts Co and Cake Codgdirextion of activity was essentially bottom-

up, and concerned the discussion of employee cos@ard suggestions. Across all cases, the
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types of issues voiced by employees generally caedetheir immediate work environment, or

were related to pay and reward. For the most ganployee suggestions were meted with a
receptive response from management. Nonethelesss wvere a few examples within each
organisation where employee concerns or ideas stenewalled. Employees had little influence

over what Knudsen (1995) terms tactical decisiosvaork organisation.

Despite the fact that HR had broadened the scopgarfnation available to employees, and had
addressed some of the concerns of their respestiviforces, one key indicator or proxy of the
effectiveness of information and consultation bedfand the ICER) is the manner in which
management use consultation arrangements on strateignajor business change. After all, it is
here where managerial opportunities for informatenmd consultation arise, and where the
robustness of arrangements are truly tried andedestThree of the four organisations had
experienced strategic change during the operatibrtheir information and consultation

arrangements, which led to redundancies within ofvthem (Charity Org and Paper Co). At
Charity Org, retractions in funding from the volant sector by the Home Office, concomitant
with a fall in demand for Charity Org’s serviceseant that a number of projects were not
renewed at the end of their tenure. Two redundaoapds were carried out during the ICG’s
existence, whereby numbers employed reduced by 49eand the entire HR function was

outsourced. Redundancies were also a featurepsfr R, where rising production costs and the
exportation of waste paper placed the companynantial crises. Over 30 redundancies took

place firm wide, below management level.

Accounts Co, on the other hand, experienced chaofgeslifferent sort/nature. Strategic change
comprised one merger; the closure of two smalteffj and the subsequent relocation of staff to
their main offices; and, more significantly, a s&rmational shift from a generalist to a
specialist practice. A decision to discontinuedpavertime was also taken during the forum’s
operation.

Cake Co was the only organisation that had not rexpeed any major crisis or changer se
within the year that their forum had been operatisgles and profitability had dropped in light
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of the recession, but overall, the company wa$ gtdwing. It was even reported that the
recession had had a positive effect on performdmcanproving staff retention.

When considering how management used their infooma@nd consultation arrangements during
the developments/decisions referred to above, [fossible to conclude that employee forums
generally had ‘more tongue than teeth’ (Bate & Mwy;pl981: 403) in terms of influencing the
strategic matters of the organisation. In the migj@f cases, consultation did not carry with it
any noticeable increase in employee authority arsiten-making powers. In one company
(Paper Co), the crux of the problem was the timifigconsultation. The general sentiment
amongst the HR Manager, employee representativesraployees was that employee voice was
shallow, due to the fact that consultation trarespiafter the decision(s) had been made. This
was demonstrated through the redundancy consultati&mployees perceived consultation as a
tick-box exercise that did not affect the numbejodif losses that took place. Management also
paid lip service to employees’ ideas on how to aodts, despite the company’s deteriorating
profitability; and discarded employees’ suggestionsthe prospect of performance-related pay
and flexible working for non-manual workers. Iretimain, Paper Co’s consultation forums were
used to ‘sell management decisions rather thagetoocratise them, which generated a climate
of suspicion and mistrust.

In other companies, the inability of employeeshiiapge management decisions was owing to the
fact that management were not using the forumshaesaged by the ICER. Accounts Co and
Cake Co were prime examples. Aside from using fiv@ms to communicate financial
information and various KPIs to employees, managenszarcely used the forums for
consultation or joint-problem solving purposes. elileg agendas were typically one-sided and
concerned the resolution of employee-raised mattéyr, rather than being used strategically to
improve performance or organisational effectivene€d the two companies, information and
consultation was the least embedded at Accountsgiven the infrequent nature of forum
meetings, and, owing to the fact that the forum Ibeeh by-passed during the making of various
management-decisions (e.g. discontinuing paid owerttransition from generalise to specialist
practice, closure of offices). There was also eandication that the forum was accorded less

respect or significance compared to other formSIBf on the part of the Senior Partners. Direct
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forms of communication/consultation implementeciathe staff forum (e.g. People Managers,
focus groups) had begun to take precedence ovéortine.

At Cake Co, it could be argued that the qualityQiir Voice’ was yet to be tested, since a need
to consult employees on organisational change bagat arisen. On the one hand, there was no
denying that the HR Director was genuine in her eawdurs to make information and
consultation more embedded. For example, the sobpeformation sharing had broadened;
forum meetings happened on a monthly basis, asseppo transpiring ‘as and when’ needed (as
in Charity Org as well); five monthly meetings toplace to ensure representation was universal
(with the exception of middle management); andy@iver of employee issues had been resolved
to demonstrate management buy-in. On the othet,lthe forum was not being used to its full
potential. For example, there were noted problemissues within the company that HR was
keen for employees to help resolve (e.g. languagecammunication, production costs). Whilst
management intentions were to discuss firm-widegtigpmental issues, management were yet to

table these types of issues to prompt their deved.

Arguably, information and consultation was the nmesbedded at Charity Org. Forum meetings
were regular; the agenda, albeit one-sided (toprdaomanagement to employees), encompassed
strategic information/decisions and HR policy; aadcombination of direct mechanisms was
used to report back to the constituents of thenfofa.g. intranet, team briefings). In terms of
strategic change, the ICG was the main conduitutiitowhich the charity’s restructuring and
subsequent redundancies were channelled. Fundallgensenior management made
restructuring decisions unilaterally, since coreign and the ICG was not intendéal limit the
responsibility or rights of the SMT and/or Trustdestake final decisiong(ICG Constitution,
2005: 2). Management proposals were however shardd employee representatives on a
confidential basis, before their release to theewidrganisation; and, employees shaped the
manner in which the redundancies were implementedy. (the redundancy selection
process/redundancy policy). A notable finding wasat Charity Org was the only case

organisation to share confidential information wileir employee representatives.
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Conclusions

Evidence presented in this paper demonstratedligeytake-up from employees and unions, in
regard to the ICER. Similar to the findings of s#kig studies, management, and more
specifically the HR function, have thus been thigators and ‘architects’ of information and

consultation. In the majority of cases, the impegdrrival of the ICER had played a catalytic
role in the development of information and condidta bodies but a myriad of internal and

external factors have brought information and ctasan/EIP to the fore of managerial

attention/thinking. In some cases, managerial nagtifor the establishment of an ICER

agreement coincided with the desire to safeguaaddimpany’s non-union status.

Management commitment to the operation of infororatind consultation was evident but the
majority of information and consultation forums eeweless, lacked substance in terms of
contributing to strategic decisions. On the comtranion voice was perceived more effective, on
account of the longevity of the management-uniotatimship, and the trivial and
‘individualistic’ tendencies of the non-union forumlso, despite some reported benefits to
information and consultation, none of the orgamset had formally reviewed or evaluated the
impact on organisational performance or effectigsn&mployee apathy and senior management

style were key constraints to the sustainabilityinédrmation and consultation.

This paper yields important insights into the operaof the ICER, and its implications for
employees’ rights to information and consultatidfrom a theoretical perspective, the findings
of this research highlight the complexities of mf@tion and consultation, and reinforce the
importance of embeddedness, and the interdepermdentithe internal organisation and the
macro/external environment in its operation. Giwbe scope for variation in practice, the
concept of ‘embeddedness’ provides a useful framlefay exploring management commitment
to EIP, and for explaining key similarities andfédiences in the operation and effectiveness of
EIP. A clear theoretical weakness is that a detail@derstanding and explanation of the
relationship between EIP and performance is missigspite this being one of the core
rationales for EIP, it was clear from our reseadlwddt it is not clear what shape this should take in
practice, nor was this even on the radar. In soragswhis reflects a lack of robust theoretical

framework for HRM, and in particular the High Perfance Work Systems literature (Freeman
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& Esketh, 2007, 2008; Harney & Dundon, 2007) desfilP being identified as one of the core
bundles.

From a public policy perspective, employee apatbwards the ICER and operation of
information and consultation more generally, wasalient finding of this thesis, and raises a
number of questions for policy makers to considdfirstly, ‘why are requests for ICER
agreements so few and far between?’ The lack gfl®ree requests that have materialised
following ICER’s enactment implies one of threentys. First, employees in the UK are content
with opportunities to be involved or participate, possibly, as Kessleet al (2004) have
suggested, have become accustomed to the low Iedelgvolvement employees have
traditionally been afforded. Second, employees igrerant of their rights; or third, that
employees desire greater involvement, but for sogason or other, are not able to mobilise
collective action.

Given that management remain the architects ofimétion and consultation, even in the face of
EU attempts to legislate for participation, the mEofor employers to establish voluntary
agreements has allowed them to determine theirgasameters of information and consultation.
As this research has shown, this sometimes felbvbahe model envisaged by the ICD.
Information and consultation agreements were lgrgeposed, rather than being jointly agreed,
and were based on a managerial agenda. Meanicwislltation was rare in practice. Variation
is likely to continue, unless further requiremente placed on the criteria of a PEA. For
example, possible requirements include obliging leygys to define information and

consultation, or making voluntary agreements emalte by law.

It is still too early to judge with any certaintjhe ramifications of Labour’s ‘light-touch’
approach to the transposition of the ICD into Bhtiaw but it seems improbable that the ICER
will result in a dramatic recasting of UK industrielations, based on the findings of this
research, the evidence published so far (e.g. elakl, 2007, 2008, 2009), and the UK’s
experiences of other EU Directives (e.g. EWCD, WTDihe ICD is weak in terms of providing
rights to consultation and variation in the praetaf information and consultation is likely to

continue.
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The propensity of employers to establish voluntagyeements, which are devoid of any legal
significance, has meant that the extent to whiclpleyees are increasingly (and meaningfully)
involved is contingent on employer goodwill, aneithunderstanding/conception of what EIP
can achieve in the long-term. In the UK, the leasito participation and workplace democracy
are deep-rooted in voluntarist and neo-liberal liogies, and thwarted by a culture of short-

termism and shareholder value.
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Abstract

A key focus of the employee voice literature is tbie of employers in determining the shape of
voice regimes. In particular the literature hasdats a number of discrete employer responses to
the design of workplace voice which incorporate thessibilities of 'making’, 'buying’ or
'hedging’; or alternatively taking the ‘no voicedute (Willmanet al 2006; Gollan, 2006).
Meanwhile concurrent to these considerations has laegrowing interest in the impact of the
regulatory environment for employee voice. The iiggince of the Information and Consultation
of Employees (ICE) Directive has been the principaiht of departure in these concerns. The
contribution of the paper is to explore the relasioip between the regulation of voice as
contained in the ICE Directive and employer chaitghe design and implementation of voice
regimes. This paper, using data from four caseiesudf organisations operating in either the
Republic of Ireland and Northern Ireland, explotke engagement of management with the
Directive. In particular, it explores the choiceada by management in their compliance with the
respective legislation. Utilising the existing framork of ‘make’, ‘buy’, ‘hedge’ or ‘avoid’, the
paper offers qualitative evidence on the capaditye regulations to shape tfegm andcontent

of employer-designed voice regimes in four compeages of varying organisational sizes and
sectors. The argument is made that despite theng lagparent significant differences in the
legislation on the respective side of the Irishdeoy the depth of engagement with the legislation
has predominantly been generated by the microwpallicircumstances within the respective
organisations, rather than the legislative detail.
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Introduction

The concept of participation and employee voiceaw firmly embedded in both Irish and UK
employment regimes, although for very differentsa@s and with different outcomes. The quasi-
corporatist model in Ireland for example, placgsremium on national level dialogue between
the social partners, with voluntary agreements aateonal level underpinning the principles of
inclusiveness, innovation and competitiveness at workplace (Roche, 2007; Teague and
Donaghey, 2009). However, only 4% of Irish entesgsi have in place formal arrangements for
workplace partnership, and around half the labouce report that they ‘hardly ever’ receive
information from management on matters such as rggiructuring or company financial
information (O’Connell et al, 2004). Alternatively the UK the idea of partnership is endorsed
as a policy objective in seeking to promote ‘contpeiness and fairness’ at work (DTI 2004).
However, despite public policy intentions, arrangets for representative forms of participation
have declined in the UK, with less than half ofvedirkplaces reporting the incidence of any form

of representative voice for employees (Kersley,&2@06:132).

The processes for greater regulation present a dyewamic against the drive for sustained
competitiveness and labour market flexibility, imsd by a decade of market liberalisation as
well as European regulation (Heery, 2009). Inddleel regulatory drive for employee voice may
fundamentally alter the voluntarist nature of parghip and social dialogue in both jurisdictions
(Sisson, 2002; Geary and Roche, 2005; Dundon ef@06). In the UK, the European
Information and Consultation Directive has beenngpmsed into thelnformation and
Consultation of Employees (ICE) 2004 Regulati@mgl in the Republic of Ireland tBanployees
(Provision of Information and Consultation) Act BOprovides defined rights for employees in
the area of information and consultation. The ragoihs establish for the first time, in both
jurisdictions, the legal right for employees toa®e information and be consulted on the recent
and probable development of the undertaking’s erdbtablishment’s activities and economic
situation; information and consultation on the &iton, structure and probable development of
employment within the undertaking and on any apéitory measures envisaged, in particular
where there is a threat to employment; and infoionaand consultation, with a view to reaching
an agreement, on decisions likely to lead to suisiachanges in work organisation or in

contractual relations.
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This paper seeks to explore in greater detail eyeplaesponses to the Information and
Consultation Directive. As such, the paper examiged illustrates how the regulations might
serve to shape tiHerm andcontentof employer-designed voice regimes. The paper otsdbis
analysis under the sponsorship of a transactiooahamics approach, which incorporates the
possibilities of employers either ‘making’, ‘buyingr ‘hedging’ voice regimes; or alternatively
taking the ‘no voice’ route (Willmaet al 2006). This framework, which to date offers timdyo
theoretically informed approach to examining employhoice vis-a-vis employee voice,

explores how the outcomes attached to voice regareebased on economic utility.

The paper proceeds as follows. In the next sectimn, make’, ‘buy’ or ‘hedge’ and ‘no voice’
framework is presented. Subsequently, the reseasthod and case selection are outlined. This
is followed by the empirical evidence drawn fronurfaccase study organisations. The paper
concludes with a discussion evaluating the dynamfcsmployer choice, as influenced by the
Information and Consultation Directive. The effigaaf existing conceptualisations in capturing

the dynamics of choice and voice regimes are agewed and assessed.

Information and Consultation Directive in Ireland and the UK

Both the UK and Irish governments opposed the mé&tion and Consultation directive when it
was initially introduced. Once it became cleart tihavould become European law, the agenda
shifted to one of trying to water down the propes#h particular, both governments wanted to
prevent information and consultation bodies beirandatory, akin to German Works councils.
The very rationale behind the legislation was tegwvorkers, particularly in the UK and Ireland,
permanent and automatic representative voice @etpharticular areas: on the recent and probable
development of the undertaking’s or the establisitteeactivities and economic situation;
information and consultation on the situation, ctinee and probable development of employment
within the undertaking and on any anticipatory nuees envisaged, in particular where there is a
threat to employment; and information and consioltatwith a view to reaching an agreement,

on decisions likely to lead to substantial chanigagork organisation or in contractual relations.
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In Northern Ireland, the relevant transpositionidigion was thdnformation and Consultation
of Employees Regulations (Northern Ireland) 200&ile in the Republic it was enshrined in the
aforementionedEmployees (Provision of Information and ConsultaticAct 2006 In both
jurisdictions there are two areas of the transpsitvhich appear contrary to the requirements of
the directive: direct involvement and the electivature of legislation. Article 1(3) of the
Directive states that “when defining or implemegtpractical arrangements for information and
consultation, the employer and employees’ represiges shall work in a spirit of cooperation”.
The Directive, therefore, mentions employee repregves and gives the flexibility to countries
(Art.1 (2)) to make their own arrangements in saclvay as to ensure effectiveness of the
provision. This apparent flexibility was interprdtby both the UK and Irish governments to
allow them to recognise existing practices in firmsluding non-representative forms of I&C,
which was itself a central demand of employer oiggtions. The second contentious element of
the transposition is the manner in which both eétaws have defined the right of employees to
I&C as an elective and not automatic right. Undethdegislative frameworks, employees must
obtain a certain level of support and formally makevritten request to an employer to put in
place I&C arrangements, known as the “trigger medm’. The elective process is in essence a
hurdle that many employees will not seek to cross alows employers to do nothing about the
Directive. A final similarity in the transpositiors that in both jurisdictions “pre-existing
arrangements”(PEA) can be interpreted to fulfil tequirements of the legislation. Under this
mechanism, agreements reached voluntarily betweaplogers and workers (or worker

representatives) could be interpreted as beingb&dies.

Despite a common approach in opposing the legisiati Europe as well as a common approach
to watering down the legislation, a number of seibifferences are nonetheless contained in the
respective legislations. First, in order to avditlee PEA an agreement must be in existence by
March 2008, whereas in the UK, a PEA must be isterce before an employee I&C request is
made. This means employers in the UK have the omtialelaying the establishment of a body
until they realise an 1&C application is imminewt.second difference exists in the respective
treatments of trade unions. In the UK there isale specified for trade unions in the legislation,
whereas in the Republic if a union represents 10%are of a workforce and has recognised

rights, it has the right to elect reps to Inforraatiand Consultation Forum. A number of other
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technical differences exist over issues like quatfon periods for representatives and
enforcement.

Management choice and voice regimes

In the voice literature, a common theme is the mkech management play in shaping voice
regimes. This is particularly so in relation to negentative voice. The most sophisticated
explanation of how, when and why management cheas®us voice regimes has been put
forward by Brson, Wilman and Gomez in a seriesrttlas. Brysonet al (2004) highlight that
between 1984 and 1998, rather than there beingrafisant shift in terms of the number of
employers with or without voice, the significantaciye has been what form employers choose
voice to take, with a growth in non-union voiceamgements. Brysoet al (2006) contend that
employers have a large degree of discretion in deofnchoosing what sort of voice regime
operates. Indeed Wilmagt al (2006) argue that in institutional settings asnfibun the liberal-
market economies, employer choice needs to be falbyancorporated into the analysis if one is

to comprehend voice regimes.

Informed by a transaction cost economics approBcyson et al (2004) argue that employers
may opt to buy’, “makeé, “hedgé or simply opt for ‘ho voicé depending on the investment and
exit costs of the various regimes. The emergenchffeirent voice arrangements are premised on
a contracting problem. Bybty’, Bryson et al view union voice as akin to a sub-contracting
relationship where employers ‘pay’ the union, tiglownion wage premia and associated benefits,
to provide voice. In doing this, however, employlessen the exit option of workers. The second
option for employers is tomaké voice, that is, to create non-union voice mechars. This is
close to the sophisticated HRM approach which seslprimarily around direct interaction
without independent mediators (i.e. trade uniomlsject costs are increased and the lack of
independence may risk employees rejecting the ithakd the body. Alternatively, the lack of a
union may lessen the risk of union opportunism. Thied option identified is Hybrid’
arrangements. Under this scenario, employers mayausnix of both union and non-union
methods concurrently. This option is seen as mangithe direct costs (i.e. the direct costs in

both union and non-union arrangements) but minmgishe risks associated with both options.
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Finally, they argue that where the cost of exitekatively low, employers may ignore calls for
voice and operate anb voicé regime.

What is the hypothetical relationship between ftasmework and the potential impact of the ICE
directive upon employer choice on voice regimesBI&4 outlines possible linkages between
respective employer choices, as proposed underaheework, and how the ICE directive may

serve to shape those choices.

Table 1Relationship between employer choices and ICE Dhirec

Employer choice Potential Impact of ICE Directive
i. Buy Ignore I_CE Directive due to existing trade
union voice
ii. Make Make ICE Forum in non-union firm
iii. Hybrid Make ICE Forum in unionised firm
iv. No Voice Ignore ICE Directive

The ‘buy, make, hybrid, no voice’ framework is netthout criticisms. As highlighted by

Charlwood (2006), the approach fails to take intooant the role of the state or workers in
shaping a voice regime. While sympathetic to Chaolss (2006) argument, this paper argues
that Charlwood’s criticisms stop short of other gapthe framework. Primarily, this focuses on
what actually occurs within a given voice regimehil&' the macro-level data used by Charlwood
is indicative of the operation of arrangements, dbdity of employers to shape institutions of
voice must be judged in the context of how thesangiements actually operate in real terms. In

other words, there is a possibility that the ergtiramework conflate structure with agency.

Research methods

The data in this article is extracted from a langesearch project concerned with employee voice
and partnership on the island of Ireland. The mebedesign is multiple case studies, and for the

purposes of this paper draws on four organisatimas) across a variety of different sectors. The
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organisations sampled operate across the two eliffgurisdictions of Northern Ireland and the
Republic of Ireland. According to Yin (2008) theestgth of the multiple case study approach is
its sensitivity to context, which is germane forfleeting upon workplace representation

arrangements that are invariably shaped by spemifianisational circumstances.

Selection of case studies

Despite being legally enforceable since 2005, theake of employees utilising the legislation
within both the UK and Ireland has been slow. litdén, the Central Arbitration Council (CAC
2010) has dealt with 31 cases since 2005 and iof 1dose cases employees have triggered the
I&C Act without identifying themselves. In Northelreland the Industrial Court has adjudicated
on one case (IC 2010). In the Republic of Irelahd, Labour Court has adjudicated on one case
(Labour Court 2008) and is dealing with one casemoployees triggering the 1&C Act, while the
Rights Commissioners Service had 7 cases refeorédem under the 1&C Act in 2008 (LRC
2010). Thus establishing a coherent database opaois which have utilised the directive was
problematic. However, given the qualitative apptobeing used in this study, informal contacts
with a number of actors were used to identify pbérrompanies to participate in the research.
These included the statutory bodies on either eifdihe border charged with advising on the
Directive, human resource consultants advising @ongs, trade unions, employers’
organisations and specialist industrial relatiangialists. As a starting point, these key contacts
were asked to identify or approach companies why kmew had a response to the legislation on
behalf of the research team to participate in thiejept. While recognising that the
generalisability of the findings would be questiblea this purposive sampling approach initiated

a process whereby meaningful data on the issuel tmutaised.

As noted above, four case study organisations weilesed. Two organisations of these
organisations were ‘cross-border’ i.e. operatingpath jurisdictions of Northern Ireland and the
Republic of Ireland and operated in retail and isess respectively. Of the two remaining

companies, one operated in Northern Ireland, wiilist other was based in the Republic of
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Ireland. Both were manufacturing companies. Thigr@gch provided scope for both ‘between’
and ‘within’ sector and jurisdictional comparisons.

Brit Co. is a British-owned telecommunications rmdtional operating in more than 170
countries. In 1990 BritCo entered the Republic reland market through a joint commercial
venture with an Irish semi-state company. In 200@(® acquired the joint venture company
and also purchased another private sector Irisanisgtion, making it one of the major players
employer in its sector in the Republic of Irelaitcemploys over 2000 employees. The company
is also based in Northern Ireland, employing 100leyees. The company is non-union in the
Republic of Ireland, but heavily unionised in Nath Ireland. In total 26 interviews were
conducted in the company with key informants inolgdthe chief executive officer, the human
resource director, line management, forum coordmsat shop stewards and employee

representatives. Retail Cig.aBritish retailer, founded in 1969, and has 331 stores across the UK

and 9 in the Republic of Ireland. In Northern Irelahere are 9 stores in total, employing about
1000 people. About 80% of these employees workanstomer facing role, with the remaining
20% involved in administration and management. ddrapany is non-union. Two stores, one in
Northern Ireland and one in the Republic of Irelavete used for the purposes of the case study
alongside visits to the company headquarters inRbpublic and Northern Ireland. In total
respective senior HR managers responsible forrginsdiction were interviewed, alongside 16
workers across the two stores.

Northern Co. is a Northern Ireland based, familyaed firm, trading across the UK, Ireland and
Europe since the 1970s. Over 200 people are enplioyi#s one manufacturing and operations
facility in Belfast, with the principal concentrati of staff involved in the building and despatch
of products. The company is non-union. In total,ré@pondents were interviewed, including a
survey of the company workforce (n=50). Interviesgpondents included a company director,
human resource manager and 3 employee represestaind 7 employees. Products Co. is an
American medical products manufacturer multinatidressed in three sites across the Republic
of Ireland. It has operated in Ireland since thdyeB990s and presently employs 5,000 staff,
although it has closed down three former sitesgent years. The site at which the research is

based upon is the largest manufacturing site withie corporation, with over 3,000 staff
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involved in research, development and manufactimaexlical products. The company is non-

union.

Summary Findings

‘Make & Buy Voice’: Brit Co

The ICE Regulations first came to the attentionnmnagement in Brit Co in 2004. Two
responses were in evidence. First in Northern micglananagement decided to largely ignore the
regulations. In Northern Ireland, the company hdcaay in place a set of developed
consultative mechanisms in the form of a Joint @Qtiasve Committee and bi-monthly meetings
with the two trade unions recognised there. The@srare twice yearly meetings between senior
management, notably the chief executive officer gmadfinancial and human resource directors
and the trade unions in the company. The latteglue the HR team, the senior management of
particular business units and trade union reprasigas. In this context, management felt that it
was unnecessary to duplicate or re-vamp theseirexistechanisms in light of the regulations.
Similarly the trade unions in the company expreshit® interest in terms of what the
regulations could offer. In this context, the masragnt approach appeared to be content to
continue to ‘buy’ voice, viewing the switching cesto either ‘making’ or ‘hybrid’ as

unappealing.

Yet in the Republic, where Brit Co. operations amn-unionised, the Regulations prompted
management to ‘make’ dnformation and Consultation Forum 2005 as a form of pre-existing
agreement. This was motivated exclusively by a rieedeet the requirements of tRenployees
(Provision of Information and Consultation) Act BOMWNotably management acknowledged that
this forum was very basic in its structure, althioutgdid have constitution which was signed off
by employee representatives. However there doeappsar to have been any election for such a
forum, with representatives being handpicked by agement. For the most part, management
admitted that the forum was principally about trekiboxes. Initially it met once every three
months, although by mid-2006 it had ceased opeyaitnall. The workings of the forum were
described as poor with the main business beingamnéial report by the chief executive officer
and/or finance director. Indeed, HR later evaluatesl climate of the forum as poor, with the

exchange of views or opinions largely discouraged.
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Ultimately the forum became an empty shell andatelf by the end of 2006 it was largely
inoperative. However, in 2007, the forum was re-pathand re-labelled from tHaformation

and Consultation Forurto theBrit Co. Vocal The impetus for this change in approach stemmed
from the emergence of a strong trade union orgagiisampaign amongst employees within the
company in order to more effectively address a remolb of long-running grievances. The newly
revamped forum was therefore very much a conseguefenanagement reacting to demand
from below for an adequate voice mechaniBmit. Co Vocalwas endowed with a number of new
characteristics amongst which was new constitutioa;setting up of an electoral system and the

more regular coming together of forum participastsry four weeks.

Whereas no coherent electoral system existed ferptievious forum, undeBrit Co Vocal
employee representatives were chosen through @beetith typically one representative per 100
employees. Electoral constituencies were desigoaldéw for each business area to have one
representative, although the engineering and ealtre section of the business were allowed to
elect three representatives as over 300 people amapoyed in that section. Employees could
either self-nominate, or be sponsored by colleagésere more than one representative came
forward, an election would take place. Whereaspitexious forum had been little more than a
presentation by the Chief Executive Director on fihancial performance of the comparrit

Co Vocalmeetings were more substantial and inclusive, rimeégg with the Human Resource
Director outlining current developments in the camp followed by a financial and market
update by the Chief Executive Director, with thenagnder of the meeting set aside for employee
representatives to raise pertinent issues and slismatters of concern. Agendas were also
circulated to representatives before meetings am@é twas allocated to representatives to

competently execute their duties.

In this context, reinvigorating the forum was mated by three principal considerations. First, it
was seen in the classic union substitution senseffering a rival source of information to

combat messages being articulated to employeesidoyrade union. Secondly, it had a more
opportunistic streak in the sense that it was hdpechanagement that such a forum would serve

as a defence under the unique opportunities crdgtédsh Supreme Court ruling in early 2007
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which provided some legitimacy to in-house employerims and thereby undermine the
capacity of the union to bring any claims agaihst tcompany before the national Labour Court.
Finally, the re-branding and renewed promotionhaf tompany was seen by the newly arrived
chief executive officer as a means by which the kowst culture in the Republic could be
overcome and a move towards a more progressiviesthigt culture could be fostered. Certainly,
since the new CEQ’s incumbency, numerous initigtikave been adopted or revitalised in an
effort to improve general awareness amongst empkyd the company’s strategic direction.
The forum was very much part of this process and wiaely seen by senior management and
the HR department as part of a wider package ol@rap relations reform within the company,

as articulated through the soft HRM discourse oktlgping employee commitment.

Yet over time managerial efforts to court employaeour with theBrit Co Vocal mechanism
appeared fruitless. Case research suggests thatempdoyees regard the forum as ineffective
talk-shop, more appropriate to ‘tea and toiletl isbues than substantive negotiation. In this
regard, the forum has been undermined by a tendemmngst employees in the company to
contrast it unfavourably with the unionised arrangats operating within the company in
Northern Ireland. Employee representatives on tneni have either dropped out, or in some
cases, have been viewed as too close to managemsarg, the position as a stepping stone up
the company career ladder. At the completion ofdfiesearch in the company, employees
growing rejection of the forum, led managementetdhink how the forum might gain credibility

going forward.

‘Make Voice’: Retail Co.

Retail Co. has a long history of providing interivbrmation and consultation arrangements to
staff. Again this is very much of thmakevariety, shaped in part by the company’s proglivit
toward a sophisticated paternalist ethos. Tradiigra store level consultative committee was
widely used through company sites, with the poBsilmf pursuing issues to a divisional office
level. In the late 1990s, this practice was restmed, with a new multi-tiered mechanism being
initiated to give more scope to the consultativamgements and ensure company-wide coverage
referred to aRank and File These arrangements operated through a sequenueatings at

store, regional, divisional and national level, aniged in a uniform format throughout the
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company. Meetings now take place at each level quaaterly basis, starting at store level and
followed by meetings at progressively higher levaisthat, where deemed necessary, ideas and
issues can be passed up from store level to natievel. Of note are the revised arrangements
introduced in 2002, which included for formal elens for employee representatives and
consultative role in respect of planned businessigl. There is thus a formal nomination and
election process for store level representativespr&sentatives at regional, divisional and
national levels are selected by and from the reptesives at the level below. The structure also
operates within the company’s head office departmaedotably, the HR team in the Republic
and Northern Ireland were satisfied that Renk and Filearrangements satisfied the criteria of a

pre-existing agreement under the ICE regulations.

At store level, each retail site has one rep fargvifty employees, up to a max of two, plus one
rep for the night crew (where one exists) and apefor the management team. In the company
warehouses, the maximum rep is three, pus one migdw and one management rep. The
nomination and election process was conducted ¢fwsecret ballot where more candidates are
nominated for the available place. Elections aife leeery three years, but the process can be
triggered if an existing representatives leavesisqiromoted or needs to be replace for other
reasons. The quarterly meetings at store levehated by the store management. As well as the
elected store reps, any member of staff who mai wasattend may do so, although this appears
to rarely happen in practice. Agenda items canutdgyward either by staff or the management.
Pro forma agenda sheets for store level meetingraneded by head office. In terms of feedback
from meetings, reps are expected to report batkdw colleagues directly and the main points

from the meeting are posted on the store’s notoed

Regional forums cover between five and twelve stof@haired by regional managers, they
consist of one employee representative from eaate,splus one management representative
from the region. These meetings typically discums dompany’s and region’s performance and
the discussion of any issues referred to from derel. The regional forum will also agree key
iIssues that representatives on the divisional fondlinbring to the next divisional meeting. The
store reps on the regional forum are expected porteback directly to their stores on the

outcomes of regional meetings. Further to this thee divisional forums, which include one
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management representative from the division. Thetimgs are chaired by the director of each
division, supported by the HR manager. Again tbisifn provides an update on the company’s
and the division’s performance and discuss anysidesiesolved at regional level. Finally, there
are national level meetings, which are made upnef @mployee representative from each of the
divisional forums, plus two management reps. Trasequarterly one day meetings chaired by
management directors and supported by head offiRestdff. Finally, Retail Co. Staff are also
represented on the owning conglomerates EuropeaksA&ouncil, although there is no direct
link between the EWC and the Retail Co. Nationalo.

Senior management in general tend to eval&atek and Filein positive terms. The forum is
viewed by them as an organisational positive ancrueial component of delivering high-
commitment HRM. Their evaluations are not whollycutical however and HR managers
interviewed expressed some concerns around thecibapd staff to seriously engage in the
forums and effectively communicate both at Renk and Filetable and with their constituents.
On the other hand, non-managerial staff, whilstegipting the idea dRank and Fileas a useful
one, tended to view the forum as toothless ancdasething which was not taken seriously by
either senior management or local management teReysresentatives often report that their
capacity to do their work is limited by store limeanagers and the pressure of conducting
customer service. In the Republic, a Rank andrEjeesentative offered an example in one store
where the heat levels were extremely high. Emplsysemplained to management, raised the
iIssue at StordRank and File then again the Region&ank and File up to Divisional level.
Despite repeated attempts no action to remedyxtiense heat levels was taken by management.
Consequently one of the employees in the storerteghdhe matter to the Irish Health & Safety
Authority (HSA). The HSA investigated the complaiatd found it to be valid, serving the
company with an enforcement notice. A similar isgxésted in one site visited in Northern
Ireland where employees continually complainedppasite terms about the lack of heat and the
coldness of the store during the winter. Againhiis tase, most employees reported that despite

repeated airing at the stdRank and Fildorum management have yet to act on the grievance.

‘Make Voice’: Northern Co.
The Employee Forum at Northern Co. was set up i@520rwo factors appear to have

underscored management motivationsrakean internal voice forum. The first stems from a
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recommendation by the Investor in People (IIP) upravho had previously audited the company
communication practices as the company had sobghtdccreditation. However an equal factor
motivating management was the organising campaygmtbade union in the company and it was
hoped that the forum would offer a means of uniagpssitution. To help in the construction of the
forum the Labour Relations Agency of Northern Inelavere asked to assist. A constitution and
operating for the structure was written up and thias explicitly tailored to meet the

requirements as set down by the ICE regulations.

The forum meets once every 6 to 8 weeks dependinbeparticular needs of the time. In 2007,
the forum met quarterly, however since 2008 it hast every month. This appears to be
principally due to the climate of uncertainty inetleconomy and concerns over employment
security. Notably, HR noted that the forum may héaleby the wayside in 2006, but became
more fully reinstated in 2008. It was also notedt tine focus of the forum has evolved since its
initial introduction. In the early years, its focaeemed to be health and safety, but this has
expanded to a greater focus on more core emplmjagons issues (health and safety is now
addressed through its own committee). Employeeesgmtatives are volunteered, if more than
two names from a business area come forward them tis a ballot. In practice ballots have
never occurred as management admit it is difficulyet people. In some instances, HR have had
to contact supervisors to encourage someone fr@mfltor to sign up. The signing up of
representatives however was a very formal processtheless. The LRA helped write up ‘job
vacancies’ for the role which were advertised maly outlining the roles and responsibilities of
the position. Nominated employees then had t@iitla nominate form and get two names from

their business area to support them.

The forum has its own specific co-ordinator (a memiX the HR team) who assists in setting
and distributing the agenda as well as writing og @rculating minutes. Items may be added to
the agenda by employees and there can be pre-medtgiween the co-ordinator and the reps
before the main meetings. These often distil issugsh may not be appropriate for the forum
l.e. some issues may be more appropriate for th& kdmmittee, maybe ‘too personal’ or there
focus may too much at operational level rather tih@ncompany as a whole. Reps may also meet

before hand to discuss particular issues — for @kanmeps themselves decided up a particular
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charity which the company should support. In tokedre are 6 employee representatives, 2 for

production, 1 for administration, 1 for area satemagers, 1 for warehouse and 1 for marketing.

The HR manager, operations manager and operatiodat are usually the main management
attendees at the forum. The operations direct@ atchair. A finance director may also come
along and present on company performance. Thergetige to the meeting is usually as follows:
there is introductions, a report of business pearéorce followed by a presentation on financial
developments. Then HR will speak about possiblyiceesd to be introduced or changes to
existing procedures; for example the introductibolaldcare vouchers. Then employee reps will
speak on specific issues of concern or ask questidmutes are produced serve as an action log
for the HR team. Minutes are also sent out to tepaake sure that they are happy with what is
presented before it is circulated more widely tigtowompany notice boards. Minutes are not
circulated until two or three days after the megetim give reps a chance to communicate back to

constituents.

Time is allocated before and after the meetingsherreps to organise and conduct their work
properly. Usually, reps will be given an hour beftwand to conduct any necessary work and an
hour afterwards to inform their constituents abdavelopments. Reps communicate back to
constituents in a variety of ways; the admin refh do it through email, whilst reps on the floor
will often do it through the team briefings, wheré¢ey will ask the supervisor for ten minutes at

the end of the briefing to report back.

Senior management at Northern Co see the foruncaseao their people management activities
in the firm. In particular, management have searciat positives in the forum through its
capacity to smooth the passage of organisationahgds and undermine the ‘rumour mill’
amongst employees. Despite these positives, maragem®main keenly aware of the forums
limitations, although squarely directing these #hatls as emanating from employees.
Management have raised doubts about the effecgenkerepresentatives to communicate back
to employees effectively and they also exhibitecerasperation at a repeated tendency amongst
employees to raise very minor issues at the foruah @s the cleanliness of toilets instead of

more constructive company-wide issues around bssinenprovement and performance.
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Employees on the other hand tend to view the foasntosmetic. Key organisational changes,
such as a termination of bonuses and an increadaily production rates for line work, have

been introduced unilaterally by management, wiforef by employees to raise concerns over
such issues been fruitless. This has led to a deratile bulk of employees rejecting the forum
and placing their hopes in a further effort at oigeng by the trade union. Notably, employees
report little or no engagement with their employespresentative. However employee
representatives attribute this to pressures exdmedine managers to work on production

activities rather than forum related activities.

No Voice: Product Co.

In Product Co. the evidence suggests that theren@asicearrangement in place. Indeed the
company is part of a wider consortium in the Rejubf Ireland — the American Chamber of
Commerce — which actively lobbied against the fpasgion of the directive and played a key
role in ensuring that the resulting Act would be cmuveaker than the initial directive i.e.
recognition for direct, non representative formsirdbrmation and consultation, reinterpreting
the right of employees to information and considtatas an elective, rather than automatic one

and a limitation on the financial reporting to bade by management to employee forum.

Within the company there were widespread grievamarasngst operational floor staff. Chiefly
these revolved around a sense of arbitrary andtipanmnanagement practices and a lack of
adequate mechanisms to articulate their colleatmecerns. In early 2009, a small number of
staff became alerted to the possibilities of thepkyees (Provision of Information and
Consultation) Act 2006. A group of employees wadvagnised into taking action after the
company announced a wholesale change in shiftrpafteausing considerable anger among
many employees, particularly at the high-handedrmeamthe management announced the plan.
An underground campaign without the managementsvedge was under taken with the aim
to persuade employees to sign a petition which thas submitted under the provisions of the
Act so as to trigger the mechanism for the LaboamrCto intervene and assist in the creation of
an 1&C forum. A sufficient nhumber of signatures wecollected and this gecame a valid

application being lodged with the Labour Court uritie Act.
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In response to a Labour Court letter that the Aad lbeen triggered in the company by its
employees, the company claimed that they had at‘jaformation and consultative forum” in

place “pre-dating the legislation”, in the forman information forum set up in early 2005. It is
suggested by the company that the information fomvhich it says was constituted in line with

the legislation has:

An established practice of informing and consultergployees on a range of issues,
including overall business strategy, financial nety health and safety issues,
operational performance and organisational chandée forum meets regularly to
discuss these and other relevant issues.

The company claimed that “any perceived grievameéating to information and consultation
have not been raised by employees directly withagament” or through the information forum.
Also the company pointed out that it employed aln#800 employees, and that the number of
employees associated with this request does ndattitebe 10% or more of employees in the
undertaking. However, in response the Labour Cooted that the 10% threshold was subject to
a maximum of 100 employees, which the Court cordoinmad been attained. Furthermore the
Court suggested that the Information Forum was aagerially driven initiative with little or no
representative function. The Court also noted thatemployees concerned said that they were
unaware of the existence of any agreed pre-exidtimgm for the purposes of providing
information and consultation. In any case, theesdlpoint is that if employees are not satisfied
with pre-existing arrangements, they are free ek stronger representative arrangements. The
legislation is clear that, even where pre-existiirgtt communication arrangements are in place,
employees must be free at a later stage to exeffoiseright through representatives of their

choosing.

Indeed the Court sought details from the companthefpre-existing agreement relation to the
Product Co information forum, suggesting that itukdo be helpful to ascertain where that
agreement complies with Section 9(2) of the 2006. Specifically this would ensure that the
agreement was in writing and dated; signed by thpl@yer and approved by the employees;
applicable to all employees to whom the agreemalates and available for inspection by those
persons and at the location agreed by both pattie®sponse, Product Co. management stated

that it would take the opportunity to re-commungcatith the workforce on the information
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forum and its role, adding that would review, renawd improve all forms of communications
about the forum’s activities. They further refertedits intranet website and recent notices that
had appeared on it. This was claimed to be availablall employees, and would give an
overview of the forum; the forum’s constitutionlist of the employee members; their roles and
responsibilities as well as information about megetiand discussions at the information forum.
The Labour asked the company to prove that thernmdtion forum was in fact a pre-existing

agreement under the Act and the company did npores

The Court, subsequently, considered that the coyngead not provided any information
concerning the circumstances in which, they reghtte information forum to be as a valid pre-
existing agreement. In other words, in the Cougfsnion, the company had not submitted
sufficient proof to the Court that it had a valid regxisting agreement.
Given the indicators that no valid pre-existingesgnent could be assumed to exist, this appears
to have left management with two options: a netedi@agreement with employee representatives
or adopting the standard rules. However, giverfdbethat management had refused to enter into
negotiations with representatives within three rherdf receiving the request, the standard rules
providing for the established of an Information abdnsultation Forum should have been the
only option. The Court then took a peculiar routel ahformed the employee group that they
needed to exhaust all internal procedures befag Would intervene to investigate or enforce
the company to create an I1&C forum under the AtisTecision of the Court appears to fly in
the face of the provisions of the Act that pernaitaployees with sufficient support to appeal
directly and confidentially to the Court and ge flegal weight of the Court on their side. This
move by the Court is in direct contrast with the @Kperience of the actions by the Central

Arbitration Council in similar circumstances.

Discussion and conclusion

While much of the HRM based voice literature emptess the role of voice in gaining high
commitment, in at least three of these cases mamageonly initiated a change in the structure
due to external ‘push’ factors. In Brit Co. the amiregimes constructed in the Republic was

derived in the first instance from a need to compity the ICE regulations. However the forum
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only became a central concern of management wleethtbat of unionization arose. In Northern
Co., compliance with IIP accreditation and the ahref union organising were the principal
factors in management’s decision to make voice.ditextive was then used as a reference point
upon which to construct a voice regime. In ProdDot management’s effort to preserve a no
voice system were undermined by workers attemgbngitiate the ICE provisions, resulting in
management attempt to promote a seemingly new eegimder the auspices of a
Communications Team. It was only in Retail Co. vehiire decision to make a voice regime was
internally motivated (or at least initiated undektdt from headquarters in Britain). However
alterations to the scheme in 2002 in the creatfdioronal election procedures and the inclusion
of consultation around organizational change seetmdthve been done with a concern to pre-

empt the ensuing Directive.

Whilst the nature of employer responses to voicelza easily mapped by recourse to the make,
buy, hybrid and no voice schemata, arguably sudtemualization can be advanced by noting
how managerial choice is not necessarily mirrongavbrkers acceptance of such choices. While
management clearly play a large role in the forsfaping of a voice regime, this does not
necessarily mean that workers do not have the rtmoshape it or that the voice outcome is the
same in each managerially driven scheme. As shehs¢hemata of management choice can be
allied to a corresponding framework of worker res®s and four general responses which
reflect but do not necessarily mirror or directhapnonto the buy, make, hedge or no voice
conceptualization. The first of these is what weelaassell. Under this condition, workers either
directly or through their representatives are atiswith what is on offer from employers and
are thus willing to engage with employers throulgé torums they sponsor. In our cases, while
not fully supportive of the level of information értonsultation, workers in RetailCo seemed
content to sell their voice in the way which thenpany designed. There were no evident signs
of rejection or appetite for alternative avenuesept in one instance where the state authority
for workplace health and safety was deployed. Thagrice paid by the company seems to be at

an approximate equilibrium.

The second type of response is what we labeler which is a process that while workers do not

necessarily wholeheartedly accept, they utilissnd try to develop it into a forum more to their
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preferences. In BritCo, in Northern Ireland, thenpany and the union were content to sell in the
shape of continuing existing arrangements. HoweaueByitCo in the Republic of Ireland, where
the company established a forum in the face ofianuarganising campaign, a more iterative
process was necessary in order to reach equilibinuitme bartering process. Employees used the
forum to advance a series of grievances on whiehctmpany in turn made concessions in the
substance but not on the issue of trade union regog. Thus, in the BritCo case it can be
argued that a protracted exchange of haggling ptage before the forum finally settled down.
The third response is what we labelfund where workers reject and resist the employer
preferences in voice regimes. In Northern Co, thamany embarked on a path of “making” a
voice regime at what seems to be the dual proddirg consultancy type exercise and a union
recognition campaign. While operating in the baokgd, the union recognition campaign never
gained a high level of momentum and allowed the gamy to establish a forum which initially
went relatively uncontested. Despite this, for vergk the forum has failed to deliver any
meaningful voice regime and workers do not treatith credibility. Thus, we categorize the
reaction of workers as being onerefundin that what management attempted to sell hasneot
the function which workers had envisaged for indfly, in Product Co, the company strongly
opted for ano voiceregime. In these circumstances, workers orgartiseshselves to initiate a
process otompulsory purchasehere a highly technical and legalistic route vréggered by
them in order to develop a satisfactory voice regiivhile it is too early to tell what the long
term reaction of the company will be, this optionforce companies to establish voice regimes

does give workers some options to pursue wherengoger opts for o voicemechanism.

Conclusion

Within a voluntarist context, management clearlyensignificant power to shape voice regimes.
The weak transpositions of the Directive in both ®epublic of Ireland and UK have clearly
placed only low levels of constraints on the actioh management. However, worker responses
to managerial preferences of voice structures playmportant role in determining the actual
efficacy of these bodies. The paper tentativelygests a framework which mirrors, but that does
not necessarily map onto, the framework of Brys@éfilman and Gomez as an analytical
approach for understanding the interface of emplay@d employee preferences for voice

regimes. This analytical approach is being developeross the cases in the project to more
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closely delineate the existing classifications ian@agement choice, how such options play out in

practice at firm level and associated employeeaesgs.
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INTRODUCTION

In response to European Union requirements, recent legislation in the UK has introduced for the
first time a general regulatory framework promoting employee consultation. The 2002 EU
employee consultation Directive reflected the predominant European model of universal,
workforce-wide consultation rights and had particularly significant implications for UK law and
practice, given the ‘voluntarist’ traditions of UK industrial relations and the historical primacy of
trade union-based employee representation. The resulting Information and Consultation of
Employees (ICE) Regulations 2004 constitute a highly flexible, light-touch regulatory approach
to implementing the new consultation rights in the UK context.

The aim of this paper is to assess to what extent employee information and consultation (I&C)
bodies established in the light of the ICE Regulations provide a vehicle for effective consultation.
Using empirical data from a major research project involving longitudinal case studies of 1&C
arrangements in 25 organisations, it is intended to contribute to our understanding of the impact
of the Directive in EU member states without a tradition of statutory works councils or similar
bodies, and the implications of using a ‘reflexive’ regulatory approach.

SIGNIFICANCE OF THE UK’S LEGISLATIVE APPROACH

At both EU and UK level, there has been a trend towards more flexible regulatory approaches in
the industrial relations sphere. In response to EU enlargement and wider industrial relations
diversity among member states, EU employment Directives now promote broadly-framed
minimum standards rather than ‘upward harmonisation’ and provide considerable scope for
agreed derogations. This has influenced and facilitated the increasing use of ‘light regulation’
(Davies and Freedland 2007: 241) by the UK’s recent ‘new Labour’ governments, designed to
encourage the flexible application of statutory rights through such techniques as enabling
agreed processes that may depart from statutory standards or relying on employees to request
or trigger the implementation of their rights.

Such an approach is consistent with the concept of ‘reflexive’ employment law whereby ‘the
preferred mode of intervention is for the law to underpin and encourage autonomous processes
of adjustment’ by the parties to the employment relationship (Barnard and Deakin 2000:; 341).
Under reflexive law, legal regulation provides a procedural framework rather than specifying
substantive outcomes (Rogowski and Wilthagen 1994). The Directive and the ICE Regulations
are a prime example, offering considerable flexibility of response. Under the ICE Regulations,
employers need take no action unless 10% of their employees trigger statutory procedures
intended to lead to negotiated 1&C agreements. Voluntary ‘pre-existing agreements’ can pre-
empt the use of the Regulations’ procedures. Under either category of agreement, there is
considerable latitude to agree organisation-specific I&C arrangements. Only where the
Regulations’ procedures are triggered but no agreement is reached are default ‘standard
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information and consultation provisions' enforceable, and even these are minimally prescriptive
— essentially employers would need to arrange for the election of employee representatives and
inform and consult them on broadly-defined business, employment and restructuring issues.

The high degree of flexibility provided by the UK approach (and mirrored to a large extent by the
I&C legislation in Ireland) contrasts starkly with the regulated institutional models of workplace
representation underpinned by detailed legislation in countries such as Germany, the
Netherlands and France. It effectively gives employers a largely free hand to develop their own
organisation-specific (and, in the case of PEASs, privately regulated) 1&C arrangements, either
through negotiations — in which the balance of power is likely to be firmly weighted towards
management — or unilaterally, even though the EU formally recognises information and
consultation as a ‘fundamental’ social right for all workers (Ales 2009). A key question, therefore,
particularly in the context of the ‘uncoordinated decentralisation’ of British industrial relations
(Gumbrell-McCormick and Hyman 2006: 488), concerns the efficacy of this reflexive regulatory
approach in terms of promoting effective consultation.

IMPACT OF THE ICE REGULATIONS

After almost five years in operation, there is a widespread view that the UK legislation has been
something of a ‘damp squib’. The available evidence, summarised in Hall (forthcoming),
suggests that the ICE Regulations have prompted considerable voluntary activity in terms of
introducing, reviewing and modifying consultative arrangements but that this has been largely
employer-led. Beyond the relative handful of cases referred to the Central Arbitration
Committee® (31 cases in 19 organisations over the five-year period 2005-9), there have been
very few reported instances of the trigger mechanism being utilised by employees or — indirectly
— by unions.

Moreover, initial expectations that the main result of the ICE Regulations would be a form of
‘legislatively-prompted voluntarism’ (Hall and Terry 2004: 226), with the new legislation driving
the diffusion of agreed, organisation-specific I&C arrangements, have given way to a more
pessimistic assessment. In a previous paper from our research project, presented at the lIRA’s
Sydney World Congress (Terry et al. 2009), the research team argued that the outcome has
been more one of ‘legislatively-prompted unilateralism’, enabling management to shape the 1&C
arrangements introduced with little employee input.

But another dimension — and the focus of the present paper — concerns the quality of
consultation in organisations that have introduced or reformed 1&C bodies in the light of the
Regulations. Drawing on a research project that examined organisational responses to the ICE
Regulations in 25 organisations, this paper seeks to analyse and account for the marked
variation in the nature and extent of their I&C practice, highlighting the main factors influencing
developments.

METHODOLOGY

Reflecting the phased implementation of the ICE Regulations, the research involved three
waves of longitudinal case studies. Case studies begun in 2006 in 13 private and voluntary
sector organisations with over 150 employees were completed in late 2008/early 2009. A
second wave of case studies began in 2007 in eight organisations with 100-150 employees, and
a third and final wave of four case studies started during 2008 in organisations with 50-100
employees. These were concluded in late 2009/early 2010. Brief details of the case study
organisations are given in Table 1.

! The Central Arbitration Committee (CAC) is an independent tribunal with statutory powers whose role includes resolving disputes
under the ICE Regulations.
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TABLE 1: KEY CHARACTERISTICS OF THE CASE STUDY ORGA NISATIONS AND THEIR I&C ARRANGEMENTS

Case Organisation/ Workforce Union Date 1&C Type of I&C arrangement Basis/status of 1&C arrangements
study sector size (at start recognition | arrangement | I&C bodies | ‘Hybrid’' 1&C 1&C via Voluntary Negotiated Introduced Union
wave of fieldwork) setup elected by bodies trade agreement/PEA | agreement unilaterally recognition
all (involving unions under the by agreement
employees both union Regulations | management
and non-
union reps)
1 Engineering 4,500 v 2005 v v
company (draft)
1 Infrastructure 2,500 v 2005 v v
contractor*
1 Electronics 620 2005 v v
company*
1 News agency 1,700 2003 v v
1 Urban housing 750 v 2006 v v
association
1 Rural housing 275 v 2004 v v
association
1 Seaside housing 240 2003 v v
association
1 Mobile phone 6,200 2003 v v
company
1 National charity 3,500 2005 v v
(relaunch)
1 Care services 500 v 2006 v v
company
1 Cosmetics 1,300 v 2006 v v v v
company** (at one of (relaunch) (non-union (unionised (non-union (unionised
two sites) site) site) site) site)
1 Financial 2,000 v 2005 v v
processing
company
1 Diversified 3,500 v 2003-4 v v v
technology (at some (at two sites | (at one site
company sites) researched) | researched)
2 Bathroom 160 v 2003 v v
manufacturer** (plus 20 sub-
contract
workers)
2 Hospice 150 2007 v v
(relaunch)
2 Law firm 130 2007 v v
2 Northern 170 v 2007 v v
housing
association
2 Pharmaceuticals 160 v 2006 v v
company** (on site (for (relaunch) (but
researched. consultation employee
Two further purposes) input to
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sites acquired redraft of
subsequently) constitution)
2 Professional 150 v 2007 v v
association (but union (but no detailed
seat left constitution)
vacant)
2 Regional airport 125 v 2005 v v
2 Regional charity 100 2006 v v
3 Theatre 60 v 2006 v v
(+ 150 casual
staff)
3 Safety company 40 2000/1 v v
3 Snacks 100 2007 v v
company
3 Marine 70 2007 v v
services** (employee
members of
employee
benefit
trust)

* |&C body now defunct.
** Dropped out of research after initial phase.




Developments in ‘wave 1' and ‘wave 2’ organisations were tracked over a two-year period. An
initial research visit was made to each organisation and repeated two years later, with telephone
updates in the interim. In-depth semi-structured interviews were held with managers, employee
representatives and trade unions (where present) at each stage, supplemented by documentary
analysis (agreements/ constitutions underpinning 1&C bodies, minutes of meetings etc) and an
employee survey conducted at the beginning and the end of the research period. For the ‘wave
3’ case study organisations, a shorter, two-stage research programme was undertaken: the
initial research visit was followed by a final update one year later, with an employee survey
conducted after both these stages.

I&C IN PRACTICE: A MIXED PICTURE

The nature, extent and impact of the consultation process varied markedly between our case
study organisations. The three-way categorisation presented below is based on the research
team’s assessment of the longitudinal evidence from each completed wave 1 case study
(analysis of the longitudinal evidence from our wave 2 and wave 3 cases is currently under way).
It takes account of a variety of indicators including:

« the nature of the 1&C body’s agenda (strategic issues v housekeeping);
» the extent of the I&C process (consultation v communication); and
« itsinfluence, if any, on management decision-making.

Our criteria for making this assessment are informed by the provisions of the ICE Regulations.
Although in legal terms the Regulations’ default I&C provisions apply only where an employer
fails to initiate negotiations following a valid employee request under the Regulations, or where
the parties fail to reach a negotiated agreement within six months, they nonetheless provide a
public policy benchmark, reflecting the requirements of EU law, against which to assess
organisations’ I&C practice.

Reflecting the EU Directive, the default 1&C provisions envisage that the subject matter of
consultation is business decisions and the management of change. This is very much in line with
the established tradition of consultation found in earlier EU Directives (on collective
redundancies and business transfers) and in national works council systems in, for example,
Germany and the Netherlands under which ‘consultation is generally regarded as a right to be
informed of planned measures in advance and to have an opportunity to express an opinion
prior to implementation’ (Budd and Zagelmeyer 2010: 492).

Substantively, the Regulations’ default statutory provisions’ specify I&C (to varying extents) on:
» the development of the undertaking’s activities and economic situation;

« employment developments, including any measures envisaged in relation to prospective job
losses; and

» ‘decisions likely to lead to substantial changes in work organisation or in contractual
relations’, including collective redundancies and transfers of undertakings.

Procedurally, the meaning of ‘consultation’ is defined in fairly broad terms by the ICE
Regulations and the Directive as ‘the exchange of views and establishment of dialogue’ between
management and employee representatives. However, the Regulations’/Directive’s default
provisions set out a more specific, phased consultation procedure: employee representatives
must have the opportunity to meet with management at the appropriate level and be given a
reasoned response to any opinion they may express to management. On decisions likely to lead
to substantial changes in work organisation or in contractual relations, consultation should be
‘with a view to reaching agreement’.
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More generally, in UK industrial relations terms, consultation has traditionally been defined as
managers seeking and taking account of employees’ views before making a decision (Acas,
2005; CIPD, 2004), although, as we note below, the extent to which this takes place in practice
is limited. Case law reinforces this definition: consultation should occur at a point when
proposals are still at a formative stage, giving those consulted a fair and proper opportunity to
understand fully the matters about which they are being consulted and to express their views,
which would then be given genuine and conscientious consideration by management.

With these considerations in mind, the I&C arrangements at the 12 surviving wave 1 case study
organisations’ can be grouped into three categories:

« Group A - ‘active consulters’:  This group is made up of those case study organisations
where there was 1&C on ‘strategic’ organisational issues (e.g. restructuring) as envisaged by
the ICE Regulations’ default provisions, a proactive approach in this respect by management
and a degree of employee influence over outcomes, in some cases extending to consultation
‘with a view to reaching agreement’. A minority (five) of our case study organisations were
‘active consulters’. This category included two cases organisations — the mobile phone
company and the diversified technology company (at the unionised site researched) where
management was proactive in discussing strategic organisational issues with the I1&C body
and engaged in consultation leading to agreed outcomes. It also included three others where
consultation practice was less developed, involving a degree of 1&C on strategic decisions
but with more limited evidence of employee views being influential. This was the case at the
care services company, financial processing company and news agency.

e Group B —‘communicators’:  Elsewhere, management used I&C bodies essentially for
‘communications’ purposes rather than consultation as such. ‘Strategic’ issues rarely
featured on the agenda, and then only after decisions had been taken by management:
representatives were expected to communicate the decision to employees and feed back
their views. Otherwise, 1&C bodies were primarily a forum for progressing staff-raised issues,
typically HR policies, ‘housekeeping’ matters and social activities. The six case study
organisations falling into this category were: the engineering company, urban housing
association, rural housing association, seaside housing association, national charity and
diversified technology company (two non-union sites researched).

e Group C — 1&C bodies defunct:  In two organisations — the electronics company and the
infrastructure contractor — the 1&C bodies became defunct after only two years.

Brief details of the I&C practice of each case study organisations are provided in the box below.
Fuller contextual information is given in Hall et al. (2009).

BOX: PATTERNS OF I&C IN THE CASE STUDY ORGANISATIONS
Groups A and B are broad categories, each encompassing a range of I&C practice.
Group A - ‘active consulters’

Within group A, management at the mobile phone company initiated consultation and sought agreement with the national or
local employee councils on the business case for, and implementation of, restructuring programmes, redundancies, outsourcing
and staff transfers. Management routinely engaged with employee representatives on such issues at an early stage, sometimes
under a non-disclosure agreement, and the employee councils usually put forward counter-proposals. On each issue,
management’s objective was an ‘agreed outcome’. Few management proposals went through completely unmodified and in
some cases quite major changes were agreed. Senior management described this approach as ‘effectively negotiation’, and the
lead employee representative agreed that the employee councils had the ‘ability to influence’ management decision-making.

2 One organisation went into administration after the first research visit.
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A second organisation — the diversified technology company - also engaged in extensive and detailed consultation with the
joint works council (a ‘hybrid’ body in which union representatives predominated but non-union staff were also represented) at
one of the plants researched, but employee forums at two further, non-union plants covered by the research were reported to
have a much more limited and less effective role (and are therefore included in group B). At the unionised plant, monthly
meetings of the joint works council covered a wide range of issues. Union/employee representatives reported that management
was ‘always up front with us’ and ‘do take things on board’. During 2008, major proposed redundancies at the site were the
subject of an intensive consultation exercise involving both union and non-union representatives via a sub-committee of the joint
works council. Again, this amounted to negotiation rather than consultation and a package of measures was agreed which
substantially reduced the number of eventual redundancies while introducing new lean and flexible work organisation
arrangements.

At none of the other three case study organisations in group A — the care services company, financial processing company and
news agency — had consultation practice developed to such an extent.

At the financial processing company, the communication forum, which had previously dealt with a mixture of HR and
housekeeping issues, had reportedly been faced with more meaningful issues following the company'’s takeover by a private
equity group and a change in business volumes. At a series of special meetings, the company kept the forum informed of
developments such as management changes, job losses and the redeployment of staff, with discussion of such items being
treated as confidential, while simultaneously entering into separate consultations over redundancies with the recognised union.
Employee representatives also reported that an increasing number of issues were the subject of consultation, rather than simply
information, with working parties typically being set up to make recommendations to the forum, including on some HR and reward
issues.

At the news agency too, restructuring issues were dealt with by the works councils, albeit to a limited extent. In 2008, the
possible sale of one of its divisions prompted questions from employee representatives. Management responded to the extent
they felt able to do so at that stage, and also said that the company would schedule works council meetings immediately before
or after the sale if it proceeded. The news agency also used the works councils to update staff representatives and answer
questions about the employment and operational implications of the launch of a new video service. While management tended to
emphasise the councils’ information rather than consultation role, the councils did successfully press for amendments to the news
agency’s bonus scheme — described by management as ‘their biggest coup with the most impact’ - as well as influencing the
outcome of a review of the company’s employee benefits package.

At the care services company, the ‘hybrid’ employee representation body integrating the information and consultation committee
(ICC) with the union-based joint negotiating committee (JNC) was informed about key strategic developments and consulted
about changes to staffing structure. Special consultation meetings were held on care and support management restructuring
proposals, the formation of an in-house staff bank and the annual cost-of-living pay increase. The ICC/JNC was also asked to
approve new HR policies and procedures. Managers reported that the special meeting on restructuring care and support
management had produced ‘lots of views’ and suggestions, but that representatives’ input was not generally ‘challenging’. The
representatives themselves were unable to cite changes made as a direct consequence of the consultation process.

Group B - ‘communicators’
Similarly, group B spans a range of patterns and experiences of 1&C.

At the engineering company, the twice-yearly national I&C meetings rarely dealt with either strategic corporate issues or with
issues related directly to employment and contractual issues. The former were dealt with by the company’s European Works
Council; the latter by individual locations via their collective bargaining machinery. Instead, the national meeting’s focus was on
emerging corporate HR policy issues and the promotion of good HR practice across locations.

At the rural housing association, the employee forum had a predominantly communications role, with representatives acting as
the conduit to the workforce for information about, for example, a planned amalgamation that eventually failed to happen. A staff
survey to gauge support for social and sporting events resulted in a calendar of social activities coordinated by the forum.

At the urban housing association, the agenda of the forum was dominated by housekeeping issues raised by representatives,
with items tabled by management for downward communication (e.g. the relocation of the head office) becoming increasingly rare.
Advanced plans for a merger with another housing association were not raised with the I&C body. Efforts to revitalise the forum
included the discussion of issues such as sickness policy and the employee ‘well-being’ agenda.

At the national charity, the primary emphasis of the national employee forum (three lower-level business-line forums having
been wound up) was on ‘two-way communication’ (reflected in a shift in its full-time facilitator’s reporting line from HR to
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communications). Issues appearing on the agenda included restructuring, reorganisations and pay review guidelines. A diverse
range of issues were dealt with by sub-committees but with a high level of informality.

At the diversified technology company, employee forums at two non-union plants covered by the research had a much less
developed role than the joint works council at the unionised plant included in group A above and were not considered by
management to be robust enough to handle major changes. The main topics discussed were housekeeping matters. 1&C over
redundancies occurred only after individual discussion with those affected.

At the seaside housing association, the staff council's agenda included organisational performance issues such as tenders won
and lost but was dominated by HR issues. Agendas and the extent of involvement were determined by management. There was
some evidence of consultation, but its outcome was limited to minor changes in HR policies and procedures. Management
viewed the council’s effectiveness as fairly low. Management proposals to withdraw from nationally-negotiated pay rates —
potentially the most significant issue dealt with by the council — were scheduled for discussion at the time the research ended.

Group C - I&C bodies defunct
Finally, at the two group C organisations, the 1&C bodies fairly quickly became defunct, but in differing circumstances.

At the electronics company, the 1&C forum’s early agenda focussed on the company’s expansion plans and the impact of
cancelled orders on planned increases of production. However, it soon became perceived as ineffective by both management
and employee representatives and ceased to meet. In management’s view, the employee representatives were insufficiently
active in driving the forum’s agenda. Employee representatives felt the forum’s agenda was controlled by management and were
disappointed that employee concerns they had raised were rejected by management as falling outside the forum’s ‘strategic’
remit. Key announcements were made directly to the workforce, not via the 1&C body, reflecting senior management’s traditional
reliance for direct communications.

At the infrastructure contractor, the initial experience of its transport forum was reported to be broadly positive, having
encouraged greater dialogue on issues such as business strategy and restructuring, including acquisitions, outsourcing and
redundancies. Extensive restructuring involving both acquisitions and divestments resulted in a decision to split the original forum,
covering both road and rail activities, into two. However, only one meeting of each new forum was held. Restructuring continued
with a radical reduction of the rail workforce and the (fragmented) expansion of road activity, but with no reported pressure from
either trade unions or non-union representatives for further forum meetings to be convened.

EXPLAINING THE VARIATION IN THE EXPERIENCE OF I&C B ODIES

The key factors whose interplay shaped the differing developmental trajectories of the 1&C
bodies in our case study organisations are summarised in Table 2 and discussed further below.

Economic/business context

The economic and business and conditions facing the case study organisations varied widely
but in each case changes affecting the organisation had been a contributory factor in
management’s decision to establish (or relaunch) I&C arrangements (Hall et al. 2007). In some
cases, relative business stability during the initial phases of the research meant that there were
few developments such as substantial redundancies or organisational changes to test the
consultation process. But by end of our fieldwork in the surviving wave 1 organisations all 12
had faced major strategic issues that could potentially be the subject of I&C (even though in a
number of cases our final research interviews took place before the full implications of the onset
of recession had become apparent).

Management commitment and approach to the consultat ion process

The contrasting ways in which such major business changes were handled by the case study
organisations’ I&C bodies were determined first and foremost by senior management’s
commitment and approach to the consultation process.

Among the ‘active consulters’, management in two cases were ‘proactive’ in consulting their 1&C
bodies in advance of major business changes, adopting an advanced form of consultation
predicated on seeking agreement. This approach was rooted in contrasting industrial relations
contexts. At the mobile phone company, it initially reflected management’s determination to
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TABLE 2: FACTORS SHAPING THE EXPERIENCE/DEVELOPMENT /SUSTAINABILITY OF I&C BODIES IN ‘WAVE 1' CASE STUD Y ORGANISATIONS*

Category Company/organisation Economic/business context** | Management Management Organisation of Trade union
commitment and support for 1&C body | employee engagement with
approach to consultation representatives 1&C body

Mobile phone Highly competitive; extensive | Proactive; seeking Top managers Strong Indirect
restructuring agreement attend; training
Diversified technology (at Tough; offshoring leading to Proactive; seeking Site managers Strong; union-based Strong
one site researched) major redundancies agreement attend***; training
Group A: Care services Rapidly changing sector; Active; after decision Top managers Developing Influential
active consulters expansion and internal taken attend; training
reorganisation
Financial processing Highly competitive; takeover Active; after decision Top managers Limited None, despite
and restructuring taken attend; training union recognition
News agency Some restructuring Active; information Top managers Limited N/A

sharing

attend; training

Engineering

Stable; growth

Limited remit; active
consultation in other
forums

HR attends

Strong, union based

Strong

Urban housing Stable; no change Communication bridge Top managers Individualised None, despite
with staff attend; renewal union recognition
Rural housing Some loss of funding and Communication bridge Top managers Limited Active
Group B: internal reorganisation with staff attend,; training;
communicators renewal
Seaside housing Loss of some contracts; Communication bridge Top managers Weak N/A
senior management changes | with staff attend; training;
renewal
National charity Internal restructuring Informal; information Top managers Weak N/A
sharing attend; training
Diversified technology (at Redundancies at both sites Extensive information Site managers Weak; individualised N/A
two sites researched) sharing attend***; training;
renewal
Electronics Growth until onset of Minimalist then Top managers Weak N/A
Group C: recession avoidance attended; withdrawn
1&C body defunct Infrastructure Extensive restructuring Minimalist then Top managers Weak Weak
avoidance attended; withdrawn

* Cosmetics company excluded as only initial phase of research was carried out before the company dropped out of the project.
** Final research interviews took place between June 2008 and January 2009, in a number of cases before the full implications of the onset of recession had become apparent.
*** Top managers attend meetings of the company’s overarching national employee forum.
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show consultation could succeed as part of a strategy to fend off pressure for union
recognition, but this ‘negative’ motive laid the basis for positive managerial commitment to a
strong form of consultation and the development of high-trust relationships with employee
representatives. At the unionised plant of the diversified technology company, where
established union-based ‘partnership’ arrangements were extended to include elected non-
union representatives in a ‘hybrid’ 1&C body, this ‘proactive’ approach reflected a broader
corporate commitment to employee involvement to help manage corporate change and
augment performance, as well as a high level of trust between key management and union
actors. The three other ‘active consulters’ undertook an active form of consultation that did
not go as far as it did in these two cases. At the care services company, financial processing
company and news agency, management chose to consult, or respond to employee
representatives’ questions, after key decisions had been taken. Business decisions were
discussed in the I&C bodies in these three companies, often on a confidential basis and
before they were announced more widely, but there was little scope for alternative
approaches to be explored.

Among the ‘communicators’, management had very different aims and objectives. The three
housing associations in particular sought to use their I&C bodies as a communication bridge
between senior management and employees, seeing the role of employee representatives
primarily in terms of passing information to staff and collecting feedback. At the national
charity too management’s emphasis was on (increasingly informal) two-way communication,
while at the two non-unionised plants of the diversified technology company management
provided extensive business information but felt that the employee representatives lacked
the capacity of their counterparts at the unionised site to engage in more developed
dialogue. At the engineering company, a strong union role in site-level collective bargaining
and the fact that strategic business decisions were taken at European-level and discussed
via the European Works Council (EWC) left the national 1&C body with an essentially
information-sharing role focussing on HR policy and practice.

At the two companies where the 1&C bodies became defunct, initial management
commitment to consultation waned, but for different reasons. At the infrastructure contractor,
sustained restructuring appeared to undermine the organisational logic — and management
support — for the company’s (already restructured) I&C bodies. At the electronics company,
the lack of a shared understanding between management and employee representatives of
the role and remit of the I&C body and management’s preference for making major
announcements directly to the workforce, by-passing the 1&C body, contributed to
management’s decision to let the I&C body lapse.

Management support for the 1&C body

There were few differences in the levels of management support provided between the
‘active consulters’ and the ‘communicators’. Across most cases it was common to find top
operations managers (often including the managing director or CEO) attending meetings
with the I&C body alongside HR managers, the provision of paid time off work and facilities
for employee representatives, the provision of training for representatives and the use of
multiple communications media to publicise the work of the 1&C body.

At the diversified technology company, the 1&C bodies researched were plant-based and the
senior manager on site chaired the meetings, though top national managers attended
meetings of the company’s overarching national employee forum. At the engineering
company, given the limited role of the national I&C body relative to plant-based bargaining
arrangements and the EWC, management was represented by ‘HR leaders’.

Employee representatives rarely reported problems in getting paid time off to undertake their
duties. In part this was because, in many cases, there was relatively little formal activity
outside the scheduled meetings of the 1&C body (see below). Induction training for
employee representatives was widely provided at the time of the establishment/relaunch of
the 1&C bodies but training for subsequently elected representatives was less systematic.
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Refresher training and/or more broadly-based development programmes for existing
representatives were evident in some companies, notably among the *‘active consulters’.
Significantly, apart from the engineering company, where assessment of training needs was
awaiting final approval of the 1&C agreement, the only organisation where representatives
undertook no training at all was the electronics company, despite being provided for in the
now defunct 1&C agreement.

In some cases, particularly among the ‘communicators’ group, management took steps to
revitalise the I&C body, reflecting concerns about the effectiveness of the representatives
and the 1&C process.

Organisation of employee representatives

The levels of organisation among employee representatives predominantly reflected
management’s approach to I&C, reinforced in certain cases by the engagement in the 1&C
process of pre-existing trade union representatives (see next sub-section). A more active
approach to consultation on the part of management required and drove the development of
employee representatives’ competence and cohesion, whereas the ‘communications’
approach promoted little employee-side interaction.

Among the ‘active consulters’, the organisation of the employee side was notably strong at
the mobile phone company and the unionised site of the diversified technology company. At
the latter, the ‘*hybrid’ I&C body was based on strong and longstanding trade union
recognition arrangements but with the increasingly effective integration of representatives of
non-union employees. At the mobile phone company, where trade unions were not
recognised for collective bargaining (only for individual representation), the largely non-
union representatives on the company’s employee council structure had developed into a
well coordinated and resourced network, operating their own formal rules of procedure. In
both cases, a full-time employee representative — the union branch chairman at the
diversified technology company and the (non-union) lead representative of the national
employee council at the mobile phone company — were central figures in the I&C process at
local, national and EWC levels.

The employee sides at the three other active consulters were less well developed but were
still able to act as relatively effective agents in I&C. At the care services company, pre-
meetings (for union representatives) were introduced ahead of the joint meetings between
the union-based JNC and the non-union ICC and management, and a union full-time official
emerged as a key actor in the development of the 1&C process, reflecting an effective
working relationship with senior management. At the news agency and the financial
processing company employee-side networking was patchy. There was evidence of informal
contact between representatives at the former while pre-meetings had reportedly become
rarer at the latter. But a factor in both cases appeared to be growing confidence among
representatives in their ability to participate as they became more familiar with the 1&C
process.

In contrast, among the ‘communicators’ (with the exception of the engineering company,
where strong trade unions prioritised representation at other levels), employee-side
organisation tended to be weak. One consequence of the restricted, communications role of
the I1&C body was that employee representatives felt less need to meet or engage in
networking between meetings with management. For example, pre-meetings of employee
representatives were rare, despite provision for these in a number of
agreements/constitutions. Representatives tended to approach 1&C meetings as interested
individuals: they had little experience of collective endeavour and scant opportunity to
develop it. High turnover among representatives was also typical among these group B
organisations, with difficulty often experienced in getting nominations for replacements,
further inhibiting employee side cohesion.
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Similar factors applied to the electronics company’s now defunct I&C body, whereas at the
infrastructure contractor weak employee side coordination reflected high turnover among
representatives and an apparent lack of union interest in the 1&C bodies.

Union engagement with the 1&C body

No clear patterns emerged from the research in respect of the extent and practical
consequences of trade union engagement (or lack of engagement) with the 1&C bodies in
our case study organisations — seemingly exemplifying the wider ambivalence exhibited by
UK trade unions towards involvement in universal, workforce-wide I&C arrangements and
towards the ICE Regulations themselves (Terry et al. 2009).

None of the unions recognised in eight wave 1 case study organisations had sought the
establishment of 1&C bodies, and most reacted cautiously to management initiatives to
introduce them, reflecting concern that an 1&C body could potentially undermine or
marginalise union recognition. However, for the most part unions adapted pragmatically to
the existence and operation of the ‘hybrid’ 1&C bodies involving union representatives and
elected representatives of non-union employees that were introduced by the great majority
of wave 1 case study organisations with recognised unions.

Among the active consulters, the local union leadership’s positive engagement with — and
union dominance of — the hybrid I&C body at the diversified technology company’s
unionised site, and its roots in the longer-term ‘partnership’ arrangements at the site, were
key factors in its emergence as a forum for robust consultation. At the care services
company, the growing influence of the union representing a minority of staff reflected the
strong working relationship its full-time official developed with managers. The union
supported the de facto merging of I&C and the union-based negotiating activities and, given
continuing difficulties with the recruitment and input of non-union representatives, was
central to the consultation process. At the financial services company, in contrast, there was
no union involvement in the 1&C body — direct or indirect — and 1&C and collective bargaining
were completely distinct activities. For example, following a takeover of the company,
management discussed organisational changes with the 1&C body while consulting the
recognised union over related redundancies, as it was required to do under the collective
redundancies legislation.

Although the mobile phone company did not recognise unions for collective representation,
two unions that had unsuccessfully sought recognition were able to secure the election of a
number of union members to the I&C bodies — a ‘colonisation’ strategy that resulted in
indirect union representation and influence in the 1&C process. By the end of the research,
however, outside one particular area of union strength, the proportion of employee
representatives who were union members had reportedly fallen substantially, reflecting not
only restructuring but also a decline in union membership attributed by management and the
lead employee representative to the effectiveness of the 1&C bodies.

There were contrasting union approaches at the two organisations in the ‘communicators’
group that recognised unions — the urban and rural housing associations. In both cases the
unions concerned had relatively low membership but were given a ‘reserved’ seat on the
I&C body alongside elected employee representatives. At rural housing, the union
representative felt that involvement in the I&C body had provided better information about
key issues and improved working relationships with both management and the non-union
employee representatives. At urban housing, the union discontinued sending a
representative to meetings of the 1&C body, seeing it as irrelevant.

Finally, at the infrastructure contractor, where union attitudes towards the now defunct the
I&C arrangements had in any event been cautious, union presence was substantially
weakened by extensive restructuring of the rail business and there was little if any union
pressure for their continuation.
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There is evidence from our employee surveys that in those cases where unions had some
influence, whether directly (as at the care services company) or indirectly (mobile phone
company), employees were more knowledgeable about the work of the 1&C bodies and the
role of representatives compared with hon-union organisations. They were also more
satisfied with their level of involvement and management’s approach to participation.

THE IMPACT OF REGULATORY DESIGN

Critically, the statutory framework had only very limited influence on 1&C practice in the case
study organisations.

In all our case study organisations, the initiative to establish or relaunch the 1&C body was
management’s (Hall et al. 2007, 2008, 2009a). In no case was the ‘trigger mechanism’
utilised by employees — nor was this considered by management to be a realistic possibility
— and there was no evidence of employee/union pressure for new 1&C arrangements more
generally. Relatedly, in most cases management’s decision to introduce or relaunch the I1&C
body could not be described as compliance-driven either. The Regulations were seen by
management as having a ‘critical’ or ‘significant’ impact in only four of the 25 organisations.
Most other organisations saw the Regulations more as a ‘catalyst’ — that is to say
management already felt the need, for a variety of organisation-specific reasons, to
introduce or relaunch 1&C and the Regulations helped shape the initiative or provide
external validation (e.g. providing the basis for gaining top management commitment to act).
In the remaining cases the Regulations were said to be of ‘background’ importance at most.

Turning to the status of the 1&C arrangements introduced (see Table 1), eight wave 1
organisations had obtained the written agreement of employee representatives. In some
cases management regarded the agreement explicitly as a ‘pre-existing agreement’ under
the terms of the ICE Regulations — though few of these organisations placed a particularly
strong emphasis on meeting the statutory criteria for PEAs. In four other wave 1 cases, the
I&C arrangements had been introduced unilaterally by management. The smaller wave 2
and wave 3 organisations sought the agreement of employee representatives in only a
minority of cases, and in none was the agreement seen by management as having PEA
status. Crucially therefore, in all but one of our cases, the I&C arrangements introduced
remained outside the statutory framewaork providing for the legal enforceability of 1&C rights.
The exception was the engineering company where the 1&C agreement intended to have the
status of a ‘negotiated agreement’ under the Regulations. This was insisted on by national-
level union officials to ensure its enforceability.

One area where the Regulations did appear to have an influence was the provisions and
wording of the agreements or constitutions underpinning the 1&C bodies, particularly among
the wave 1 cases. This was most notable in terms of the subject matter identified for 1&C,

but less clear cut in terms of the nature and extent of the consultation process (see Hall et al.
2007: 43-48). In practice, however, in most cases the nature of the 1&C process was much
less extensive and formal than implied by the terms of the agreement/constitution. Among
the wave 2 and wave 3 organisations, the influence of the Regulations on the terms of
agreements/constitutions, though discernible in some cases, was less extensive than in the
larger organisations.

Beyond this, there was little evidence from the completed wave 1 case studies that the
Regulations had shaped managerial approaches to 1&C, nor that the Regulations had been
widely used as a point of reference by employee representatives. Only at the mobile phone
company had the Regulations been cited in a legal dispute over ‘consultation failures’. On
that occasion, multiple union-coordinated employment tribunal claims relating to disputed
changes to customer services staff's pay and reward arrangements were eventually
withdrawn in the context of an agreement between management and the company-level 1&C
body on the formalisation of the consultation procedures that had developed within the
organisation. More generally, the procedure used by the mobile phone company for
consultation on restructuring proposals and other substantial changes in work organisation
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routinely corresponded to the phased consultation process specified in the Regulations’
default provisions and consultation was explicitly undertaken with a view to reaching
agreement. Even so (and outside specific instances of redundancies and transfers of
undertakings where separate statutory requirements needed to be met), the mobile phone
company’s management reported that this had been motivated less by the provisions of the
ICE Regulations than by internal industrial relations objectives, including the need to
demonstrate that the company’s non-union employee representation arrangements were an
effective alternative to union recognition.

This finding — of the limited ‘normative’ influence of the Regulations — can be seen as being
consistent with the Regulations’ policy of maximising the flexibility of response available to
organisations, and with the weak definition of consultation embodied in the legislation. The
more stringent consultation requirements contained in the Regulations’ default provisions
become enforceable only where the initiation of the Regulations’ procedures fails to result in
an agreed outcome. Their indirect influence on 1&C practice, among our case study
organisations and probably more generally, appears to have been negligible.

Perhaps unsurprisingly, the aspects of the law that did impinge upon 1&C practice were the
(directly enforceable) provisions requiring consultation over impending redundancies and
transfers of undertakings. In particular, the redundancy consultation legislation provided the
framework for handling major job losses via the 1&C bodies at the mobile phone and
diversified technology companies. Similarly 1&C bodies were involved to varying extents in
I&C concerning the inward or outward transfer of employees at the care services, financial
processing and mobile phone companies.

CONCLUSION

The EU Directive was widely seen as having far-reaching implications for 1&C in the UK,® but
the reflexive design of the UK Regulations transposing the Directive appears to have limited
its impact in terms of promoting effective employee consultation. Employees’ rights to 1&C
under the Regulations do not apply automatically and depend on employees (or
management) taking the necessary steps to trigger the statutory procedures intended to
lead either to agreed 1&C arrangements or to the enforcement of the default provisions. As
employees or trade unions have only rarely sought to do so, the scope for unilateral
management action — or for management doing nothing — has remained wide. Even where
management in our case study organisations sought the formal agreement of employee
representatives for 1&C arrangements intended to qualify as ‘pre-existing agreements’ under
the terms of the Regulations, the effect is to take the 1&C arrangements outside the ambit of
the Regulations’ procedures for legal enforceability.

Against this background, internal organisational dynamics, not the legal framework, have
determined the trajectory of the I&C arrangements in our case study organisations. This
paper has shown that management is the dominant player and the nature, extent and
impact of I&C largely reflects its preferences. In particular, management determines whether
consultation is in practice ‘active’ or largely limited to ‘communication’. With the exception of
the two cases where the 1&C body is now defunct due to the loss of management support,
senior management attendance at, and organisational support for, the 1&C body was
generally strong whatever their conception of the 1&C process. This reinforces the
conclusion that differences in the practice of consultation emanate from active managerial
preferences concerning the role of I&C rather than from inactivity and decline through
neglect.

Management's approach to I&C — whether ‘active’ or confined to ‘communication’ — strongly
influences the degree of organisation among employee representatives, with an active

® The impact assessment produced by the then Department of Trade and Industry, the government department responsible for
drafting the ICE Regulations, suggested that there would be ‘substantial economic and social benefits from the legislation over
time

.. . We estimate that the benefits are in the magnitude of hundreds of millions of pounds over a ten year period’ (DTI 2002: 2).
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approach to consultation requiring the development of representatives’ competence and
cohesion, creating a virtuous circle and providing the scope for informal or ‘offline’ contact
with leading representatives to facilitate the formal consultation process. In contrast, among
the ‘communicators’, there is no imperative for a coordinated body of employee
representatives and, as a result, there is little opportunity for representatives to develop the
necessary cohesion to press for effective consultation.

Active union engagement too can make a vital contribution to the development of effective
consultation, as illustrated by the role of full-time officers at two of the ‘active consulters’.
Equally, if a strong trade union has no interest in developing a significant role for the 1&C
body, as at the engineering company, it is unlikely to happen. Generally, however, union
concerns that the operation of 1&C bodies weaken their position do not in general appear to
have been realised.

The wide range of 1&C practice found among our case study organisations can be seen as
consistent with the legislation’s emphasis on flexibility and the scope it provides for
organisation-specific I&C arrangements. The fact remains, however, that only a minority of
the wave 1 case study organisations analysed can be regarded as ‘active consulters’ and of
those just two adopted an approach to I&C that involved detailed and extensive consultation
on strategic issues, with a view to reaching agreement, similar to that envisaged by the
Regulations’ default provisions.* Despite the ICE Regulations, little appears to have
changed from the extensive case research conducted by Marchington et al. (1992) which
found that ‘employee involvement was typically management initiated with the intention of
improving communication and enhancing employee commitment but had nothing to do with
increasing employee influence’ (Delbridge and Whitfield 2001: 475). Given the Directive’s
emphasis on agreed 1&C arrangements or adherence to regulated minimum standards, the
high degree of management unilateralism in shaping the I1&C arrangements introduced and
the dominant role of management in determining the nature and extent of I&C in practice
should be a further cause for concern on the part of policymakers.

“ Other case study research in six major unionised companies (Taylor et al. 2009) suggested that restructuring initiatives and/or
redundancies were in each case presented as a fait accompli, despite the establishment of 1&C bodies in four of the
companies.
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